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BEFORE THE HON'BLE NATIONAL GREEN TRIBUNAL
PRINCIPAL BENCH, NEW DELHI
MEMORANDUM OF APPEAL
APPEAL NO. 122 OF 2018
(EARLIER APPEAL NO. 9 OF 2014) (WZ)

ANIL V. THARTHARE ...Appellant
Versus

SECRETARY ENVIRONMENT

DEPARTMENT & ORS. ... Respondents

OBJECTION TO THE FINAL JOINT COMMITTEE REPORT ON BEHALF
OF RESPONDENT NO. 6:

1, Shovir Pervez Irani, aged 39 years, the Authorised Signatory of the Respondent No.
6, having office address at 702, Natraj, M. V. Road Junction, Western Express

Highway, Andheri (East), Mumbai 400069 do hereby solemnly affirm and state as

under:
I I am the Authorized Signatory of the Respondent No. 6, having my
_,.f-"i?_u: “1“&:_‘2 address as mentioned above and | am competent, authorized, and able
& ' ~ 4.
N ——2 N L X
il N N to depose the present Affidavit. 1 have perused and made myself
;f"l_ .-“._:: '.,. \'.I
. k it conversanl with the contenis and record pertaining to the present
. b f P £ P
PLEEEU Al ~ of Appeal and I am otherwise, well aware of the facts and circumstances
) B o Pp
- s ‘,/"Jl
1 a /
) o ——r \\\S‘?’ of the present case from personal knowledge as also office records and
= thus, competent to depose the same. I say that I am filing the present

Affidavit to object to the Joint Committee Report dated 02.12.2022

1153



1154

filed by the Central Pollution Control Board (“CPCB") in compliance
with Order dated 11.02.2019 passed by this Hon'ble Tribunal in the
present proceedings. | crave leave to file a further detailed
affidavit/additional affidavit along with supporting documents if the
circumstances so warrant, For the reasons stated hereinbelow, the Joint

Committee report may not be taken into consideration.

At the outset, I deny each and every finding made in the Joint
Committee Report which is contrary to and/or inconsistent with that
which is stated in the present Affidavit and humbly submit that nothing
contained in the Joint Committee Report shall be deemed to have been
admitted by or on behalf of the Respondent Mo. 6, merely for want of
specific traverse. | clarify and submit that the averments made herein
are in the alternative and without prejudice to one another. 1 also
repeat, reiterate and confirm all that is stated in the earlier Affidavit in
reply dated 20" September, 2014, Affidavit in Sur rejoinder dated 27"
November, 2014 and Further Affidavit in reply dated 17" October,
2016 in the above Appeal and the same be treated as forming part

hereof.

I say and submit that the Respondent No. 6 1s M/s. Resilience Realty
Private Limited {now Keystone Realtors Limited (formerly, Keystone
Realtors Private Limited)}, a developer based in Mumbai and as part

of their business, the Respondent No. 6 took up the redevelopment
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project of 'Oriana Residential Project’ on plot bearing CTS No. 646,
646 (pt) at Village Bandra at Gandhi Nagar Bandra (East), Mumbai
(“the said project”). The Appellant has preferred the captioned
Appeal challenging the order dated 13.03.2014 passed by the
Respondent No. 2 which grants amendment to the Environment

Clearance dated 02.05.2013 for the expansion of the said project.

4. I state and submit that vide order dated 11.02.2019, this Hon’ble
Tribunal has constituted a five member Expert Committee to carry out
capacity study of the area for relevant environment parameters and the

impact of the expansion of the said project. The Joint Committee filed

v ':) S j?}.. . its Final Report on 02,12.2022, I say that on reading the Final Report
% )

; \
PRAKATH \ tf the Joint Committee (“Joint Committee Report™) filed by the

PCB in its entirety, it is clear that the same is misconceived and
'Q'j
//'QB/ erroneous for the reasons more particularly set out hereinbelow. In
'\

L MV fact, some of the findings are contrary to law laid down by the Hon'ble

Bombay High Court as well this Hon’ble Tribunal.

- At the outset, without even addressing the merits of the committee
report, the Respondent states the same deserves to be quashed and set

aside for the following reasons;

COMPOSITION OF THE COMMITTEE;
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6.2.
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I say that the Joint Committee Report filed by CPCB has been
prepared without following due procedure. This Hon'ble
Tribunal vide its Order dated 11.02.2019 appointed an Expert
Committee of 5 members pursuant to which Shri. Nishchal C.,
Senior Environmental Engineer (Scientist *D"), CPCB, Shr. K.
N. Das, Scientist ‘C', CPCB, Dr. Bharat Bhushan, Expert
Member, SEAC-2, Shri. Hiten Sethi, Expert Member, SEAC-2

and Dr. Ritesh Vijay, Scientist, NEERI, came to be appointed.

The tenure of the said Committee of SEAC-2 was commenced
on 17.03.2017 for a period of 3 years thereof, i.e., till
16.03.2020. However, several extensions were granted to the
Committee.  Subsequently, on grounds of the coronavirus
pandemic, tenure of the said committee was further extended ull
16.09.2020 vide notification dated 08.06.2020. The said tenure
was further extended vide notification dated 22.10.2020 ull
16.03.2021. Post that the new committee was formed vide
Notification dated 11.01.2021 comprising of various other
members wherein the aforesaid 2 members of SEAC-2
committee had been discontinued. Hence, they were no longer
part of SEAC-2 Committee. Hereto annexed and marked as
“Exhibit - A" colly are copies of the Notifications dated

08.06.2020, 22.10.2020 and 11.01.2021 respectively.



6.3.

6.4.

REPORT
7.1.

Similarly, Mr, K. N, Das, one of the members of original
committee was superannuated from the service of CPCB on
31.08.2022 and replaced by Dr. C.K. Dixit, Scientist ‘C" from

CPCB as stated in the Committee Report.

| say that the Committee that was originally formed pursuant to
this Hon’ble Tribunal's Order dated 11.02.2019 was no lﬂngr:r‘
operative in the year 2022 when the site was visited by the
Committee and report of carrying capacity study were finalized.
The said report was finalized by 2 members of the original
committee formed along with 3 newly appointed members. |
state that the newly elected members were appointed without any
reference to this Hon'ble Tribunal and hence it is stated that that
the unilateral appointment of the newly elected members do not
have the powers or authority to submit the said committee report
and the same was done arbitrarily and without following due

process of law,

PREPARED WITHOUT THE REQUIRED DATA;

A perusal of the committee report, more particularly, clause 2
internal page no.3, makes it apparent that in order to prepare the
committee report the committee had concluded there was a
necessary (o appoint an expert agency to collect various baseline

data and for application of technical tools. In furtherance thereof,
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on 12.07.2022, MPCB engaged Institute of Chemical
Technology, Mumbai (*ICT") for a period of 2 months for
executing the scope of study. The ICT submitted their report to
the committee on 02.09.2022. However, the said Committee was
of the view that there were several shortcomings in the report
submitted by ICT and decided against using it. The expert
committee then decided to prepare the report without conducting
any site visit, without taking into consideration the findings of
the ICT and without appointing another expert agency to carry
out a technical study. Thus, the techmical study has been
conducted without collection of the required data and application
of necessary tools, further, conclusions have been arrived at on
the basis of assumptions, surmises and conjunctures, on this

count alone the report deserves to be dismissed and set aside.

‘x‘\ PRINCIPLES OF NATURAL JUSTICE:

¥

8.1. [ say that vide Order dated 11.02.2019, the Hon'ble Tribunal
constituted a five member Expert Committee to carry out
capacity study of the area for relevant environment parameters.
impact on the carrying capacity and analysing the project.
ITowever, at no stage of the said analysis by the Committee was
the Respondent No. 6 involved who is the Project Proponent or

was provided an opportunity to submit their say during the
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assessment of the Project and Preparation of the Committee -
Report. This is in direct contravention and violation of the
Respondent No. 6's right to be represented and heard which
flows from the principles of natural justice. The Committee was
duty bound to ensure that there was procedural fairness but
instead the Committee analysed and prepared the Joint
Committee Report on their own without going into any factual
parameters in respect of the residential project which in itself is

bad in law,

I say that the members of the SEAC were part of the
Committee who are impleaded as the Respondent No. 2 in the
present Appeal. It is submitted that a party Respondent cannot
be part of the Expert Committee constituted for purpose of

analysing the project as it is has a direct bearing on the outcome

of the proceedings. Hence, for the reasons mentioned above,
the Joint Committee Report should be summarily dismissed as

bad in law and set aside.

9. ALLEGATIONS AS REGARDS NO PRIOR ENVIRONMENT
CLEARANCE WAS OBTAINED FOR THE PROJECT:

9.1. | say that the finding of the Joint Committee Report that there is
violation at the behest of Respondent No. 6 with respect to the -
expansion of the said project and that the Respondent No. 6

started the construction of the said redevelopment project



-

9.2,

9.3.
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without obtaining prior Environment Clearance is confrary to

law and thus misconceived.

| say that in the year 2008, Respondent No. 6 and Respandent
No. 7 Society executed a development agreement for
redevelopment of the buildings of Respondent No. 7. Around
the year 2010, the proposal for development of the said project
was submitted to MCGM by Respondent No. 7 Society. Under
the proposal, the project was proposed to consume §,720.32 sq.
mitrs. (bult-up area) which was less than 20,000 sq. mtrs. As the
said construction was below the threshold limit of 20,000 sq.
mtrs, there was no requirement of applying for grant of
environmental clearance for the said project as per Calegory

B(a) of the Schedule of the EIA Notification, 2006.

Under the then existing policy of MCGM (circular dated 10®
September 2009 of the MCGM), FSI only upto 2.5 times was
made available till the time the final layout of the plot was
approved by the MCGM and complete FSI was determined.
Therefore, the Respondent No, 6 could commence construction
only with built up area of 8721.25 sg. mitrs. and this has been
further erystallized in the note dated 26.02.2010 of Respondent
No. 5-MCGM which refers to a circular dated 10.09.2009 of

MCGM that provides that only FSI upto 2.5 times can be
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allowed till the amended layout is approved. Hereto annexed
and marked as “Exhibit - B” is a copy of the note of MCGM

dated 26.02.2012.

It is worth noting that prior to the amendment, for the purposes

of determining the requirement of obtaining Environment

Clearance, only the FSI area was taken into consideration. On
4" April 2011, an amendment was introduced in the EIA
Notification 2006. As per the said amendment, the built-up area
for the purposes of Environment Clearance included the FSI as
well as non-FSI area, It is pertinent to point out at this juncture
that the issue whether the said amendment is applicable
retrospectively or prospectively is pending before the Hon'ble
Supreme Court in Special Leave Petition No.10078 of 2019 in

Builders Association of India (“BAI") and in Special Leave

Petition No. 23143 of 2019 filed by CREDAI-Pune Metro. In

the aforesaid SLPS, the Hon'ble Supreme Court by orders
dated 3rd May 2019 and 20* September 2019, was pleased to
issue notice and order that in the meanwhile no coercive sleps
be taken against the members of the Petitioner Association. It is
worth noting that the Respondent No.6 is a member of Credai -
MCHCI. Therefore, the Respondent No.6, as such is insulated
from the retrospective applicability of the amendment dated 4™

April 2011. Hereto annexed and marked as “Exhibit-C” is a
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9.6.

copy of the amendment dated 4" April 2011. Hereto marked
and annexed as Exhibit-D arc copies of the orders passed by
the Hon'ble Supreme Court dated 3* May 2019 and 20*

September 2019,

In January 2012, new provisions under DCR 1991 granted
fungible FSI over and above the existing FSI making the total
built up area of the redeveloped buildings in the subject project
more than 20,000 sq. mtrs. which was beyond the threshold
limit prescribed under the EIA Notification, 2006. Hence,
Respondent No, 6 in anticipation of the increase in Total Buill
Up Area applied for prior environmental clearance. It is
pertinent to note at this juncture that the Respondent No.6 had
duly disclosed to the authorities that they have carried out
construction, however, have not crossed the threshold himit of
20,000 sq mtrs. Hereto annexed and marked a copy of the
application made by the Respondent No,6 for grant of
Environment Clearance wherein the Respondent No.6 has
disclosed that they have commenced construction, however

have not crossed the threshold limit of 20,000 Sq. Mtrs.

On 31" August 2012, the Respondent Nod approved the

request of the Respondent No.7 society for additional buildable
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area of 4,490.88 sq. mtrs. The Respondent No.4, on 8" January -

2013 issued NOC for use of the additional area.

The Respondent No.3 was pleased to consider the said project
for grant of EC On 14%, 15* and 16* March, 2013. In the said
meeting, a presentation was prepared by the Respondent No. 6
showing the extent of construction on the site as on the date of
the presentation. It was also informed to the committee
members the extent of construction carried out and the fact that
construction has been stopped for awaiting environmental
clearance. The Respondent No. 3 accordingly noted that work
had been initiated as per the Commencement Certificate
granted to the Respondent No. 6 and after application of mind
and duly verifying all the facts was pleased to recommend the

project for grant of prior environmental clearance,

The Respondent No. 2 considered the project at its 58" meeting
and also approved the project and accorded prior environmental
clearance on 02.05.2013 for construction of Built-up area of
32,395.17 sq. m. 1t is pertinent to note that while applying for

the EC for the project the actual construction carried out by the

Respondent No.6 was below 20,000 sq. mtrs, Hereto annexed _

and marked as “Exhibit-E" are the Google Images showing the

stage of the project construction.
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On 21" October, 2013, Respondent No. 4 allotted additional
area of 3296.80 sq. mtrs to Respondent No. 7 Society thereby
allowing total Built Up Area of 16940 sq. mtrs. plus fungible
compensatory BUA permissible under DCR 35(4). In the
meantime anticipating the grant of additional FSI and to avail
its benefit, the Respondent No. 6 by its letter dated 23 August
2013 applied to Respondent No. 3 for grant of amendment to
prior EC dated 02.05.2013. However, as per consistent practice
followed by Respondent No. 2, the Respondent was later
advised to make an application to Respondent No. 2 instead of
Respondent No. 3 as the application was for minor amendment
of the prior EC. Without admitting, even without prejudice, if
the committee's is to be considered to be true and correct, a
perusal of the table no.l and table no.2 at internal page no.7
and 8 would show that there is a very minor and/or
inconsequential change in the said project, while upgrading the
said project from 32395.17 Sq. Mturs. to 40480.88 Sq. Murs,,
more particularly from the environment angle. The Respondent
No.6 states that the change in the project is negligible which as
such will not have any bearing on the environment impact of

the project.
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9.1%

9.12.

On 24.09.2013, Respondent No. 6 applied to Respondent No. 2
for minor amendments to its existing prior environmental
clearance, The said letter was considered by Respondent No. 2
in its 66" meeting on 27%28" January, 2014 and accorded

approval. On 13.03.2014, the Respondent No. 6 was

communicated about the revised environment clearance with

respect to the said project, The same was obtained for a total
proposed Built-up area of 40480.88 sq. mtrs. (FSI 21,365.54 sq.
mtrs. + NON FSI 19115.34 sq. mtrs,). The Respondent No. 2
while granting the same noted that due to marginal increase in
built up and construction area and only marginal changes and
minimal impact on environment, the Respondent No. 2 granted
the Environment Clearance dated 13.03.2014. The Respondent
No. 2 being an expert body has granted the said clearance after

closely examining the amendment from environmental point of

view and therefore, the same does not suffer from any -

infirmity.

A bare perusal of the facts stated hereinabove, it is clear that
there is no violation at the behest of the Respondent No.6 with

respect to not obtaining Environment Clearance.

It is well settled that environment clearance is required to be

obtained only if a project proponent carries out actual
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construction beyond 20,000 sg. mtrs. As long as, the
construction carried out on site is within the threshold of the
20,000 sq. mtrs. as stipulated under the EIA Notification 2006,
there is no requirement, in law, to obtain Environment
Clearance, The said proposition has been affirmed by the
Circular dated 21.04.2015 issued by the Govermnment of
Maharashira, which is valid and subsisting, as on date. The said
proposition has further been confirmed by the Hon'ble Bombay
High Court in Naresh Janardhan Mali v. the State of
Maharashtra & Ors. (Writ Petition No. 504 of 2012),
Vardhaman Developers Limited v, Union of India & Ors. (Writ
Petition No. 1916 of 2012), M/s. Saumya Buildcon Pvt. Ltd. v.
Union of India & COrs. (Writ Petition No. 470 of 2013) and
Glomore Constructions & Ors. v. Union of India & Ors. (Writ
Petition (L) No. 655 of 2014) wherein the Hon'ble Court has
consistently held that environment clearance is not required for
the purpose of construction of buildings below the threshold of
20,000 sq. mirs. The Hon'ble Bombay High Court in its
Criminal Jurisdiction in M/s, P. §. Developers & Ors. v. the
Maharashiva Pollition Control Board & Ors. (Criminal
Application No. 229 of 2018), M/4&. Suncity Corporation &
Anr: v. Maharashtra Pollution Control Board & Ors. (Criminal

Application No, 732 of 2016) and M/s. Sancheti Properties &
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Ors. v, the Maharashtra Pollution Control Board & Ors. (Writ

Petition No. 3607 of 2018) has been pleased to quash and set
aside process issued under Section 15 read with section 16 of
the Environment (Protection) Act, 1986 and the Environment
Impact Assessment Notification, 2006, in cases wherein the
project proponent has commenced construction without EC, but
the actual construction carried out is below 20,000 sq. mtrs. In
fact, in recent Judgments of Ajay Jayvanirao Bhosale v. Union
of India & Ors., and Shree Ramdas Vasantrao Aanerao Vs.
State of Maharashtra and Ors., O.A. 71 of 2016, this Hon’ble
Tribunal has reiterated and confirmed the proposition and held
that as long as the actual construction carried out by the Project
Proponent does not exceed the threshold limit of 20,000 sq.
mirs. there is no violation in terms of Environment Clearance.
Hereto marked and annexed as “Exhibit-F” is a copy of the
circular dated 21.04.2015, “Exhibit-G™ are copies of the High
Court Orders and “Exhibit-H" are copies of the NGT

Judgements dated 03.04.2023 and 05.04.2023, respectively.

Therefore, as the Respondent No.6 has not ecarried out

construction over the threshold himit of 20,000 sq. mtrs, and has

exceeded the said threshold limit only after first obtaining an

Environment Clearance 02.05.2013 and thereafter amended it

on 13.03.2014. Further the Respondent No. 6 has carried owt

1167



1168

the construction of the said project strictly as per the
environment clearance dated 02.05.2013, The said
Environment Clearance has been duly amended by Respondent
No, 2 as per extant law, Therefore, as on date, there is
absolutely no violation committed by the Respondent No. 6
with respect to Environment Clearance or ancillary issues
thereof, The Joint Committee has not verified the relevant
documents before coming to the conclusion that there is a
violation of the EIA Notification in the present case.l say that
the Joint Committee Report has failed to consider the material
facts mentioned hercinabove that clearly establish that the
Respondent No. 6 had commenced construction in accordance
with law and after obtaining all the requisite permissions.
Imposition of penalty qua commencement of construction
without Environment Clearance is not only contrary to law laid
down by the Hon’ble Bombay High Court and this Hon'ble
Tribunal but also completely misconceived. Hence, 1 state that
the said Joint Committee Report needs to be quashed and set
aside and a new committee should be formed to analyse the
project and give its findings in accordance with law.

10. ALLEGATIONS THAT THE RESPONDENT NO. 6 DOES NOT

HAVE VALID CONSENT TO OPERATE AND CONSENT TO
ESTABLISH:
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10.1. A perusal of clause 7 at internal page 31 of the commitiee
report would show that the committee has wrongfully
recommended that there is violation with regards Respondent
No.6 starting construction without CTE from 08.06.2010 to
19.11.2013 and further there 1s violation of operating without
obtaining CTO from 01.04.2016 to 11.02.2019. The
Respondent No.6 states that the same is completely misplaced,

misconceived and baseless.

10.2, It is stated that the development with respect to the said project
is purely a residential project. It is well settled principle of law
that the provisions relating to obtaining consent to establish and
consent to operate under the Water (Prevention and Control of
Pollution) Act, 1975 (“Water Act”) and the Air (Prevention
and Control of Pollution) Act, 1981, (“Air Aect") is not
attracted with respect to a residential project as the same 15 not

an industry, operation and/or process within the meaning of the

\Kk 6"_{{1{‘\?: x aforesaid two Acts. Therefore, there is no requirement of
| obtaining Consent to Establish and/or Consent to Operate with
respect to pure residential projects. The same has been affirmed
by the Hon'ble Delhi High Court in Splendour Landbase Ltd v.
Delhi Pollution Control Board Committee, 2010 SCC OnLine
Del 3466. Hereto annexed and marked as “Exhibit- 1" is a copy

of the Judgment dated 30.09.2010.
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10.3.  Without prejudice to what is stated hereinabove, [ state that the
allegations with respect to not oblaining consent to operate,
consent to establish with respect to the said project is
completely false, frivolous and baseless, Till the year 2013, as
the construction of the said construction project did not exceed
the threshold limit of 20,000 sq. mtr., there was no requirement
of an environmental clearance, resultantly, there was no
requirement of Consent to Establish and Consent to Operate,
However, the Joint Committee has erroncously included the
period of 2010 1o 2013 while computing the penally of Rs.
#,65,12,500/- for not obtaining the Consent to Establish and
Consenl to Operate. | state that Respondent No. 6 had obtained
consent to establish with respect to the said project from the
Maharashtra Pollution Control Board (*MPCB™ on 20
November, 2013 for a total plot area of 4,840 sq. mtrs. and
Total Built-Up Area of 3239517 sq. mirs. as per the
Environment Clearance dated 02.05.2013. Thereafter, the
Consent to Establish was amended from MPCB on 30" May
2015 for the total plot area of 4,840 sq. mtrs. in accordance to
the amended Environment Clearance dated 13" March, 2014,

The said consent to establish was valid upto 20.11.2018.
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10.3. [ state that the Respondent No. 6 had applied for consent to
operate from MPCB on 8" September 2015 for total arca of 4,840
sqg.mtrs, and Tolal Built Up Area of 40,480.88 sq.mtrs. as per the
amended Environment Clearance dated 13.03.2014 which was
valid till 31.03.2016. Thereafter, the project was conveyed to the

Respondent No. 7 Society in the year 2016.

10.4. I say that in any event in the year 2016, the Respondent No. 6 has
conveyed the project to Respondent No. 7-Society, This
development ought to have been considered by the Expent
Committee while analysing the project.. In spite of this, the said
Committee has attempted to levy a penalty amount on Respondent
No. 6 for not obtaining Consent to Establish and valid Consent to
Operate to the wne of Rs. 8,65,12,500/-, Which is completely

misplaced, misconceived and baseless.

10.5. Without prejudice te what is stated hereinabove, the Respondent

No.6 states that at the time of granting CTO and CTE under the Air

and Water Act, with respect to a construction/real estate project, the

authorities examined the operations and functioning of the sewage

treatment plant (STP), Solid Waste Management, Waste Water

baing . mopuse 7 A e ® Munagement, Rain Water Conservation, Sole Energy Conservation
ete. In the instant case the Respondent No.6 states that admittedly

TN LIE EEAEL Tk
the Respondent No.6 has provided for STP having capacity to deal
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with the entire sewage waste Generated, there is no air pollution as
there are no commercial activities carried out in the said project,
there is a solid waste management as well as scientific method of
water treatment, utilisation and disposal, water waste methods being
employed by the Respondent No.6, functional OWC, segregation of
waste generated with respect to the said project. Therefore, even
assuming that the Respondent No.6 had not ebtained CTO/CTE,
effectively there is no environmental degradation/damage caused
due to the same as admittedly, the Respondent No.6 is since the
inception and continuously making facilities available and abiding
by conditions which would otherwise being imposed under the
CTO/CTE. Therefore, without prejudice, even assuming the joint
report to be true and correct, the only violation at the behest of
Respondent No.6 would be to the limited extent of not having
formal centification of CTO and CTE, though, otherwise, the said
project is providing all facilities and abiding by the conditions,

which would have been imposed under the CTO and CTE.

S 10.6. In the premises therefore, the Respondent No. 6 submits that the

Joint Commuittee Report dated 02.12.2022 must be set aside.

Solemnly affirmed at M bal .

Suly
Dated this |2' day of Junt 2023, )
r\

'For

Autherised Signatery
Respondent No. 6
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MINISTRY OF ENVIRONMENT, FOREST AND CLIMATE CHANGE
NOTIFICATION
i New Delhi, the 8th June, 2020

S.0. 1788(E).—In exercise of the powers conferred by sub-section (3) of section 3 of the Environment
(Protection) Act, 1986 (29 of 1986) and in pursuance of the notification of the Government of India in the erstwhile
Ministry of Environment and Foresis, number 5.0. 1533(E), dated the 14* September, 2006, the Central Government
hereby makes the following further amendments in the notification of the Government of India in the Ministry of
Environment, Forest and Climate Change, published in the Gazette of India, Extraordinary, Part 11, Section 3, Sub-
section (if), vide number 5.0. 850(E), dated tln.'—l-?‘_hiiar:h. 2017, namely:-

In the said natification, -
(1) afler parngraph 2, the following paragraph shall be inserted, namely:-

*'2 A Netwithstanding anything contained in paragraph 2, the Chairman and Members of the Authority,
Maharashtra shall hold office for a term up to the 16" Séptember, 2020,

(i) afier paragraph 8, the following paragraph shall be inserted, namely:-

'8 A Notwithslanding anything contained in paragraph 8, the Chairman and Members of the first SEAC,
second SEAC and third SEAC, Maharashtra shall hold office for a term up to the 16" September, 2020.".

[F.No. J-11013/30/2007-1A.1I(1)]
ARVIND NAUTIYAL, It Secy.

Note:- The principal notification was published in the Gazette of India, Extraordinary, Part 11, Section 3, Sub-section
(i1}, vide number 5.0. 850 (E), dated the 17™ March, 2017 and subsequently amended vide number 5.0.
4040(E), doted the 12™ December, 2017.

I ! L
w i .
“4 7 Uploaded by Dic. of Printing at Government of Indin Pross, Ring Road, Mayupuri, New Delhi-110064
and Published by the Controller of Publications, Delni-1 10054, ALOK KUMAR S =n===
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(i) in paragraph 3, in sub-paragraph (c), in the proviso, for the words *six months", the words
“twelve months” shall be substituted.,

(iii) in the APPENDIX V1, in item 7, in the proviso, for the words “six months”, the words “twelve
moanths” shall be substituted.

[F. No. J-11013/30/2007-1A. 1I(1)]
ARVIND KUMAR NAUTIYAL, Ju. Secy.

_ Note: The prineipal notification was published in the Gazette of India, Extraordinary, Part II,
Section 3, Sub-section (ii), vide number S.0. 1533 (E), dated the 14th September, 2006 and was last
amended vide notification number 8.0. 3636(E), dated the 15th October, 2020,

arfergeaT
7% faeeft, 22 yET, 2020
W1, AT, A753(30).—@ =y wvw W gufaer (Weeon) wffrgw 1988 (1088 @ 29) W U 3 W
FI-a (3) BT WES Widwdl @ WA B EU SR ARa wven @ toerel, gafaeer #fv g9 dmed

o aifergEEr vE wan 1533(%) i 14 Rras, 2008 @ argeweT ¥, WINE @ WIOTOH, SEIEROL W
Il, @ve 3, 99 @Us (i) 3§ aN 17 WY, 2017 @ W, 850(4) BT W gafeww, 79 AR Wy

aRtact staer, IR W B aftvge ¥ P W e 8, st
el aifrgEEr A

0) i 2 & W, i, aer aiw s 16 Fmrew 20207 & Y9 oY of@, eiew oflv weg “1e W 2021
I AY wriRERer @ Ted W, HEwns, ot off use 8 v ongt

ity o 8 & A, 3w, aeR ofiv e e Rwran 2020" & T UW o, asw oflv e 16 W 2021
W 7Y v Wi e diwes sl g @ e o o o oee B = oner )

[T, #. W—11013 /30 / 2007.3780— 11(1)]

arfite Aifeame w@ga wita

Fewor: ya stfrgasr wea @ woms, SR, 9T ||, @vE 3, 99 @vs (i) ¥ wran es50 (&) wrdw 17
Ard, 2mrmmﬁ1ﬁmaﬁn§aﬁaﬂqmﬂm1zw 2017 W AN 4040 (¥) TR NG 8
97, 2020 & wIaN, 1788(F) g ¥ Wl fmn war any

TEImR® WIa: 16 "9, 2021 @ W9 ¥ 16 WM, 2021° ® werRwife @ G 2w o S ew A |

wuEE awe, Rl ) wfte @ fea ue witvgm w1 9@

NOTIFICATION e

I

Mew Delhi, the 22nd October, 2020 _
5.0, ITSME)—In exercise of the powers conferred by sub-section (3) of section 3 of the Enﬁmnt
tProtection) Act, 1986 (29 of 1986) and In pursuance of the notification of the Government of India in the le
Ministry ol Envircument and Forests, number 5.0, 1533(E), dated the 14th Septembier; 2006, the Central Governinent
“ereliy makes the following further amendments in the notification of the Government of India in the Ministry of
Envionment, Forest and Climate Change, published in the Gazette of India, Exunmﬂmry Part 11, sectmn '3, su!:

seation (i), vide number 5.0, BS0(E), dated the 17th March, 2017, namely:- . 0
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In the said notifleation, -

(i) in paragraph 2A, for the figures, letters and werd “16th September, 2020", the Ngures, letters and word *16th
March, 2021 or till the constitution of new Authority, Maharnshtra, whichever is earlier.”, shall be
substituted.

(ii) in paragraph 8A, for the figures, letters and word *16th September, 2020, the figures, letters and woud “14th
March, 2021 or till the constitution of new SEACSs, Maharashtra, whichever is earlier.”, shall be substitured.

[F-No. J-11013/3072007-1A,1111)]

ARVIND NAUTIY AL, i, Seey,

Note:- The principal notification was published in the Gazetle of India, Extracrdinary, Part [T, Section 3, Sub-section
(il), vide number S.0. 850 (E), dated the 17th March, 2017 and subsequently amended vide number 5.0. 4040(E),
dated the 12th December, 2017 and vide number 5.0. 1788(E), dated the 8th June, 2020.

Explanatory Memorandum: By making amendments in paragraph 2A and paragraph 8A by substituting “16th
September, 2020" as the “16th March, 2021%, the interest of no person shall be adversely affected.

Uploaded by Die. of Pritting at Government of India Press, Ring Road, Mayapuri, NTN Dielhi-1 10064
ain L

nnd Published by the Controller of Publicotions, Delhi=1 10084, o 555 0
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P ,f_ “? U ,1 CG-DL-E-11012021-224352
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P ARy WY [—8ve 3—I7-67% (ii)
i = gl PART l1—Section 3—Sub-section (ii)
m\n ~ T i & i
N PUBLISHED BY AUTHORITY

03 === ik fesft, stwrerae, sl 12, 202197 22, 1942
No. 93] NEW DELHI, TUESDAY, JANUARY 12, 2021/PAUSHA 22, 1942

vateaer, &9 & syeramy afeds d=wy

st
7 fBweft, 11 srerdl, 2021

T, 107(30),—bedt wowTe, Tatacer (semn) sfufaaw, 1986 (1986 w7 20) #t urr 3 @
YT (3) ET TEET GfEAAT F7 w907 $o g T wrea §owrd ¥ aewre e ggtacr d g duvay
sifire=mT @, .9, 1533(), aria 14 fdae, 2006 (i gait g vearg 997 sftgeeT wgr AT ) &
Aaoo | ol e weare ¥ yataoer, 9 o wearg yiads demerm i siftegee |, wan 850(3),
T 17 W, 2017 # Ffiwte w0 gU 39 Irat & fEng feg i afteeror & gger fwr mr § avsor
Tt @y ey § o s qatacer awraTa fator st sgroe (R ged gwE g arfieor,
WEITTE FET AT §) 1 e wedl §, Fradt Feafeiee g g, aefa —

1o | ot Rrorr erifereer e, smique (Frarf), e,
601, 6 "HfSre, Uk CETIAE gra,
werreT Armarn fafeET % 1y, 177 arpard Rty aof, 58w otz

HaE - 400020, HETUE

163 Q2021 {
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2. | ot i Hige we, ", AT
2/204, BT AqTENE, WL e, 9.4, 9%,
st (wferm), 4= - 400053, wgToTE

3. wHTT ", mEe-giaT
wataer AT swerary aiads B,
HEIUE §ORI

2. wiftrTor wgrere, % see Al waey, Ty # 5 e & e f et 7§ oaf § fow
HTTOT LT |

3. wifirseor, wgrane Ut et @ wEr o s U wfier W smaor won @1 gw gy A
arfirger # fafafie §i

4, STRwO, HETTE T SfhEAT g werg a9 & fre nfsa oy sl fdm s afatat
(i) i Frerfeett e sroar fffer fom

5. T AT, AT © UIT IR, ¥ U § Wiy Agrey, wgraar 01 # g sy usy
# gan, aaa e ferd & i wf ofweeral F R agen oy Raws s wff (B
sftrgerar # wads Ay vgar ww, oA, Ty g mw §) w1 e w3t § Rt fefate s i
g-m_

1. =1 o i, WA,
ue 503 AT fhusy, - 9, AE,
Tt q&g - 400706, 7T | |
wF At 25, 2/1/9, R T, AN i\,

fifaer Fema, ot - 411027, wETTR| {

3. | Ay, s T Rerwa, [ ¥ f' ' = HEET,

U -36, U -5, frewr, g A A\ 7 '
afrirraTe - wETeE W7 /

4. | oft st wers, NV b7 o 7 T,
202, gefver o -3 At ww ., 52 T, O =

4TAT ATHRT TE, UE T Tree-uaa,

Frar.- TamE-410206, TR

15 | o e oy, weE, e, #T
604/ -2, FTEHTH TP,

et e vy, AT TRTET ATalt AT,
arir- (qf%rT) 400601, TETLTE

6. 37 gt ar Fnfas- | o s Teer-aET
T TEror S srerETy TiEd A,
HETLTY AT
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6, WETT FTHTT, AT B O WL, F wowd & wrfirwor wgrog, agrgar w3 % g wgroy o
it Har wgriifees fww drc S fom ¥ R guor avr B s afafR (B o sfirgsm # 5%
eTe AT UHLE Y., HErE wEr AT §) o wed st § et Al weer @19 8, adfg—

1, oft gefie wrfReror ek srfau (Fafag), e,
WA "=t w701, Tare e, 9,
Wtz Tre, Tor- 411001, TEIIE
2, ofT arFrel T ATy, HEE,
/1202, 3Tz fr.ow e #L4 v e, § Y qee €
Hat- 400081, HEICEI
3. s1.amer e e TE:
30/1, are-witEdr, 102, send Frargdt, s,
o - 411046 WETUE
4. 1. e uw, @raa, oifeoe srEee, awef G,
#t -606 #f gt dfroergs, arcdiar @, el
ST T, sirfrafin, P B
; & s ke 1
"% -400053, HETUEI £ o) =am
5. 3w ar dwfr- |, e 3wde | B
wratar A sreraTy qfd R, ‘zﬁﬂ‘r-ﬁk
HETE §CFT A s
o y
7. ﬁwm.wﬁmmﬁmﬁiwﬁ%m_@gﬁﬁﬁﬁtﬁqu
i sk FgrifreT S di wre St ¥ forg frer wow R st et (R 5w st 3§ o
T #TRT U T, HEIg WET T §) W ven st § Pkt Frarfie veew g € svfg—

1. ot & sgEme, Wit wamafaw @i e,
I 6. 1204 (12 "wfSw), e 2tac #ac 98,
HFET AT -8, HATIKT T TS, T,
qT- 411028, WEIRTEI

2 ofT Hg== 9w FTE
502, &% uow, geraTET,

THY AT §E- 400081, FETTE

3. AT TATAY 91T, a9,
wie ®. 34, g grefd wraredt Ay arh sty
. % droman, AgragE
4. fir. oo awia araon, wEE;

e #1000, 5w a9 1187 T guca a7
Hat - 400071, AT
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5. w1, & Tt gy, qEE; A
704,47, HrqyT UREE, UAATCATE WiEEE, -2,
T #= e, ameft wdt {2 400703

B, a7 g a7 it |, e e
watater 3 seETy gt R,
HEg qOET

8. wgw ywiudt, gt uwdaadt st fivt ond ot mgroe ¥ s dw weem, ooy § o
srfiremmr % wwrer o avlie & & od F Brg o arow 515

9. fBa ¥ fmft Py & 7= % g —

(F) Wit WErOg i Tge gwiudt, guc vakedt o e il vy, & e ofiv
e, iy axrwetTeT Fwsa W grfiw w0 I afgiemr § vearast F ane oft 52 @ 8

(@) A gt ¥ Brg aatecr gamare Pufor (§arfo) o gafaor saea aresn afogem,
: F AT HE qerwet A wEATr AEf wor G 3k srdwer 2 wfieron, A e
, AT 2T S fear aEr §; el

(m | uf R b it &, sfireor sgray st e ek, g e e et g,
WETCE ¥ weus ar gawat § & wre ot § Rl oft ofeieer F owas & B oo dad

ST AT & A7 EATET AR WATH WA §, I wSAT § UH weAraw g7 weariaa fodr oft

it ¥ s B i & & gz R el diar s ek, e A de i e

10, wEeT wEEwHt e wwiudt s free vadudt, waray T afiwt w5 g s e g tEee
sftrgam o warfora Y 7§ afdwsit @ o w1

11, wgaT waiudt, g uaiuedt s dre gadvdt, sgry argfes s & frare o e owah
ST aorer wers AT # adEenf O ageer W waTe wo A af el gt age A wwar & A

AFHT T WA ATHATHT FTT
12, WETTE T TEHIC, MR Wgray T wger qEiwt, gt waRwHt AT diwe wEi, oy F
fre aftmrem § =7 § w1 w01 ¥ forg feft sfoeoor i sfigfm w67 o wft fsfrr ofic s =
waeft warorar, Prady denfe aregf, ofteags s ok @f st gt @ aaa o gl 9 8
ITEET FLHT |
13, sritrwor wgrorg % e ofre waer, wgrerg o wEd et e weiuedt sf dwy mremd,
TEraE & avge A awew, W dzw ft B, arm s wdd wsr oy Ty woee F fmamn
Freit & s v Fam s

[®T.3, 91-11013/30/2007-3mE0.11 (1))
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MINISTRY OF ENVIRONMENT, FOREST AND CLIMATE CHANGE

NOTIFICATION
Mew Delhi, the 11th January, 2021

5.0, 107(E)—In exercise of the powers conferred by sub-section (3) of section 3 of the Environment
(Protection) Act, 1986 (29 of 1986) and in pursuance of the notification of the Government of India in the erstwhile
Minisiry of Environment and Forests, number 5.0, 1533(E), dated the 14" September, 2006 (hereinafter referred to as
the said Gnzette notification), and in supersession of the notification number 5.0, 850(E) dated the 17"™ March, 2017
ol the Gevernment of India in the Minisiry of Envivonment, Forest and Climate Chiange except as respects things done
or omitied 1o be done before such supersession, the Central Government hereby constitutes the State Level
Environment Impact Assessment Authority, Maharashiea (hereinafier referred 1o as the Authority, Mahamshira)

compiising of following Members, namely;—

I Shri \!;L!'uf Shantilal Nahata, TAS (Retired), Chairman;
601, 6" Floor, NKM International House,

behind LIC Yogakshema Building, 177 Babubhai Chinoy Marg,

Mariman Point, Mumbai — 400020, Maharashtra.

2 Shrl Pankaj Mohan Joshi, Member; and
2 /204, Yoshodhan Apartments, Four Bungalows, 1.P Road,
Andheri (West), Mumbai - 400053, Maharashtra,

3 Principle Secrelary, Member-Secretary.

Environment und Climate Change Department,
Government of Maharashtra.

2. The Chairman and Members of the Authority, Maharashtra shall hold office for a term of three years from the date
of publication of this notification in the Official Gazette,

3. The Authority, Maharashtra shall exercise such powers and follow such procedures as enumernted in the said
Gineette notilicarion.

4. The Authority, Maharashira shall take its decision on the recommendations of the State level Expert Appraisal
Comumnillees (SEACs) constituted for the State of Maharashira by this notification.

5. To assist the Authority, Maharashtra, the Central Government in consultation with the State Government of

Maharashtra, hereby constitutes the First State Expert Appraisal Committee for all the projects related to Industries,
Mining and Irrigation in the Sinte of Maharashira (hereinafter in this notification referred to ns the fist SEAC,

Maharashira) comprising of the following members, namely:—

l. Dr. Vijay Kulkamni, e i Chairman;

L 503 Army CHS, Sector- 9, Nerul, 5 '_\:;..'H
Mavi Mumbai — 400706, Maharnshiea, AR d f ::’}‘

2. | Mrs. Kavita Takale, 'J},ﬂ 7 e N 72 Member,
Survey No.25, 2/1/9,Vishal Nagar, f yar /. ".'f'p Ll WAl

Pimple Nilakh, Pune - 411027, Mabarshira.

! ,
3. Mr. Kundan Balkrishna Deshmukh, 1'. L= i | Member;
H-36, N-5, CIDCO, Satyam Nagar, i\ Lena S /
Aurangabad — Maharashira. W AN : 15 :.:3' j

4. Shrl Chandrashekhar Marathe, R, S Member;
202, Sushil Garden-3 C.H.S,, 52 Bungalow, Old " ¥ ¢ =7
Thana Naka Read, At& Posi- Panvel, e

| Dist.- Raigad-410206, Maharnshira,

5 Shel Jeevan V. Patgaonkar, Member; and
604/A-2, VIKAS COMPLEX,

Castle Mill Compound, Lal Bohadur Shastri Marg,
Thane- (West) 400601, Moharashtra.

G, Deputy Secretary or Sclentist-1; and above Meinber-Secrelary,
Enviranment and Climate Change Department,
Government of Mahacsshira.
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6. To nssist the Authority, Maharashtra, the Cenlral Government in consultmtion with the State Government of

Maharashtra, hereby constitutes the Second State Expert Appraisal Committee for Mumbai Metropalitan Region and
Konkan Region in the State of Maharashtra (hereinafter in this notification referred to as second SEAC, Maharashira)

comprising of the following Members, namely: —

X rl Sudhir Manlkrao Khanapure, IAS (Retired),
Flat No. AS701, Runwal Regeney, 9,
Connaught Road, Pune- 411001, Mnharashtra,

Chairman;

- 8 . Bambale Ramesh Balkrishna,
1202, Umiya Tower CHSL,
ind C.D. Deshmukh Garden,
Mulund € Mumbai- 400081, Maharashtra,

Member;

0/1, R-Residency, 102, Utkarsh Society, Katraj,

< Dr. Ganesh Bhinirac Rasal,
k]
une - 411 046, Maharashtra.

Member;

4, Dr. Nitin M. Labhane, Associate Professor, Botany,
B-606 Shri Hari CHS, RTO Lane,
Four Bunglows, Andheri-West,
bumbai-400053, Maharashira,

Member; and

5 Deputy Secrelary or Scientist-l, and Above
Environment and Climate Change Department,

vernment of Maharashtra,

Member-Secretary.

7. To assist the Aothority, Maharashtra, the Central Government in consultation with the Stme Govermmenl of
Maharashtra, hereby constitutes the Third State Expert Appraisal Committee, excepl for Mumbal Melropoelitan Region
and Konkan Reglon, in the Swie of Mahorashtra (hereinafler in this notificntion referred to ns third SEAC-,

Maharashira) comprising of the following Members, namely:—

1. Shri Deepak Mhaisekar, Indian Administrative Service (Retired),
Flat No. 1204 (12" Floor), Guiewny Tower No. 98,

Sector R-8, Amanora Park Town, Hadapsar,

Pune- 411028, Mabarashtra,

Chainman;

3. [ Shri Mukund Pathak,
-0 | 502, Vaidehi Apts, Sajjanwadi,
Mulund Enst Mumbai- 400081, Maharashtra,

Member,

& Shri Dattatray Thorat,
Plot na. 34, Harsiddhi housing society Mayur Park Jalgnon
Road Aurangabad, Maharashtra.

Meniber,

47 Mr, Kiran Vasant Acharekar,
Fint No 1000, 10th Floor, | 1th Road, Supralina , Chembur,
Mumbai — 400071, Maharashira.

Member;

=3 Dr. Aseemn Gokarn Harwansh,

704,47, Seawoods Estate, NRI Complex, Phase-2,
Palm Beach Rd,Voshi

Navi Mumbai 400703,

Member; and

6 Deputy Secretary or Scientist-l, and Above
Environment and Climate Change Department,
Government of Maharashira.

Member- Secretary.

8. The Chairman and Members of the first SEAC, second SEAC and third SEAC, Maharashtra shall hold office for a

term of three years from the dite of publication of this notification in the Official Gazette.

9. In order 10 avoid any conflict of interest,—

(a)  the Chairman and Members of the Authority, Maharashtra and first SEAC, second SEAC and third SEAC,
Maliarashtra shall declare to which consulting organisation they have been nsscciated with and alsa the

project proponents;

(b) they shall not undertake any consultation or associate with preparation of Environment Impact Assessment
(EIA) and Environment Management Plan for a praject, which is to be appraised by the Authorily, Gea and

SEAC, Goa during their tenure; and
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if'in the past five years, the Chairman or any of the Members of the Authority, Maharashtra and first SEAC,
second SEAC and third SEAC, Maharushtra have provided consullancy services or conducted EIA studies
for any project proponent, in that event they shall recuse themselves from the meetings of the Authority,
Goa and SEAC, Goa in the process of appeaisal of any project being proposed by such proponents.

10. The first SEAC, second SEAC and third SEAC, Maharashtra shall exercise such powers and follow such
procedures as enumerated in the said Gazelte notification.

Il, The first SEAC, second SEAC and third SEAC, Maharashtra shall function on the principle of collective
responsibility and the Chairman shall endeavor to reach o consensus in each case, and if consensus cannot be reached,
the view of the majority shall prevail.

12, The State Government of Maharashira shall notify an agency to nct as Secretariat for the Authority, Maharashtra

und the first SEAC, second SEAC and third SEAC, Maharashira. The Secretarint shall provide all financial and
loglstic support including accommodation, transportation and such other facilities in respect of all its statutory

functions.,

13, The sitting fees, travelling nllowances and dearness allowances to the Chairman and Member of the Authority,
Maharashira and the Chairman and Members of the first SEAC, second SEAC and third SEAC, Maharashtra shall be

paid in accordance with the existing rules of the State Government of Malarashtra,
[F.No. J-11013/30/2007- 1A.11 (1)]

SUNT KUMAR BAJPAYEE, Jt. Secy.

(<)

Uplonded by Die, of Printing sl Government of Indin Press, Ring Road, Mayapurd, New Delhi-110064

and Published by the Controller of Publications, Delhi-1 10054,  mesiv s Fomrms.,
LT -]
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MINICIPAL CORVORATION OF GREATER MUMBAT

CLv 0007 1 WS /AR 3IT(NEW ) | e

Subject Progosed building on plot bearing C T.5. Na 646 (pt), 646/1 to B, 646/2] 10 28
Villaye Bandea, 20 Gandhi Magar, Bandra {E)
a\rclui.r.'cl Smi Sungita Billimoria of M/s MITI
Phans a1 page d €215 miE-229
Archirecy, St Sangita Billimoria of M/s MITT has submirted plans for a building on ploi
under reference on buhall of her cliem Shei Chandresh Mehta, Director, Resilience Really Pvt

L, Develapers appoinjed by the Cooperative Housing socicty in lieu of permissible FS1,

The details of the proposal are as below

1. Salient Features

o) Survey Remarks & Plan © AL page G-, 37 10 -39,

b} [P Remarks At page C- 13

¢] Zone | Residentinl (R-2)

d) Meservation The plot Wi is not reserved for say public
i : purpode.

1) CopyolPR Curd  Atpage C-411to C-121 i

4] Asez of plo : 4840.00 sqm

M) Proposed Building ' G+ 5 level car parking + Wing A 1% 1o 15" -

and wing B 1* to 2™ floor : o

iy NOC fam CFO . At page C-209 10 C-215
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Owireeship and peanissible BUA

The plont amber 1uference belongs to MHADA as per PRC ol page C- 41 10 C-121. v is 0 pan ol

L cemdngsagar Layout uf MITADA  The plot has been leased to Model MIG CHS. Medel MIG CHS

mp--jnplck_\vli WIS Resibience Realiy P Lid as developer for the redevelopment project of the society.
Fedevelopur shall be cehabihitatimg ihe existing members of the society in the new building :

Ameehal layoul as per provisians of revised DCR 33{_';} is nol yel approved by this office
delgpience s requested o e cireu'ar undar number CHE/ 29/ 11107 DP dated 10/09/09 (copy at page
0 .I hie €310 Ag per the cirenlar, P51 upta 2.5 times the notionally sub-divided plot can he allowed to
connsumed 110 the amended laout 15 approved, if there is no HIG component in the layour

Ag per last approved layour, tlnc;'c ars no HIG 'enements in Gandhl Magar layout  Hence, F5SI
spren 25 can be wllowed on the plot under reference. Subject to indemnity bond from the MHADA /
“tevelgner af stated in the smd Ciecalar,

Reference bs requested to the offer letter from MHADA, (Copy at page C-5 1o C-71) as per the
siher fottar, Additional FSIof $480.90 sqmis. has been granted to the society, in addition 13 the existing

GLA of 3240.32 Sqrts Thus, total B.UA of 872125 Sqmus, which warks out 1o 2.5 times the net plot
—

aiva s allowdd by MHADA

n i S— i ot

tn wiew of above. plans for a building with BUA of 8657 36 Sqm, which is within 2.5 ¥51 have

leau puil up for .-'I-n[lmva!. However, © 0 shall be granted only after NOC is issued by MHADA

a* Access

The plot under reference is directly accessible from three roads, 24.4 m wide, 183 m wide &

©m wide existing roads,

) Mroposed Wark,
Architect has propased a residentinl building on the plot under refermiee. Ground ard five upper
findws wie pooposed primarily for parking.  Apan from parklng, ancillary uses like, society office,

wineralpl oo, Ml box room, neeler fooms ele wre propossd al these floors.  Architect has proposed
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fwi wings riging above Lhese parkiog floors with setback at uppe:iluvnl, Wing A consists of 67 to 20"

Naoes as habiable Doors. Finess center for the entire building 1s proposed at pan $™ and €™ floor of this
wing  Four residential tenements are propased ot each floor from 7" ta 20® Noors, excep! refuge floors
ee residential tenements are proposed at refuge foors. 3, 10" and 18™ floors are proposed as refuge
B Wing B eonsists of 6™ and 7™ lubitable floors, Eighli residential tenements are proposed at
srat Mz

Archibest has praposcd relocaton of Tnyeut RG wilhin same plot. MHADA has been perminting
such relocacan as per it's policy  Moereover, while pe mitting relocation, compliance with provision of
PR 2T s inssied. Henee, the relocating does not have material impac on the layout as far s area of

G s not altered. The developments of plots within the layout are being done by déffrent societies. Jt

i hevond the contral of individual society to umend the entire laynrut.§ Hmue. amendment of I:yuul".‘nv‘

“ach case 15 nol uaisted as o practice, however at the lime of any subsapent amendment (o layour, all

ihe changes permitted in the layout eoviiey, aye incorporated in the layout. The same shall alse be
insisind in Gandhi Magar

The proposal needs fallowing cancessions:

A\, To allgw six parking Ooors:-

Architect has proposed Ge + § upper Noors for parking and some ancillary uses, as mentioned in
preceding mara She has proposed the parking Moors clear of the minimumt front marginal open spaces
teparet as per DOR 29, along the three sides focing the roads. On the fourth side, elear marginal
distance of 765 m is proposed. A 6.0 m wide ramp is proposed in the marginal open space. The
dhitance from the plot boundary from the edge of ramp is 1.5 m. Layow RG, which is at present at the
cener of the ploy under celerence, is proposed to bnlmlomnd ulong 18.3 m wide road, as shown on plan.
I podivm is proposed at 1.5 m from I:hv:.la.:ﬁ::ul RG,

Architect has represented thut the parking tloors are proposed 1o sccommodate requisite car

parking spaces.  Further sdditional FSI is going to be available on the plot, when the layout shall be
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..-;1;;.5.';-.-:..1 she s made provisions 1o wocommodate requisite car parking spaces for the future FSI at
ey st | lenen, the e parking Hoors as proposet ore neeessary.  She bas proposed requisite open
sitnces lar the car parking iloors and hence, requesied o allew the game with ramp as proposed

Architect kas propesed regquisite open spaces from the edge of the parking floors, except from the
woocut RGO A remp s allowed in the marginal open spaces  Since, the lower floors are proposed for

s, e same aee proposesd o he oilowed, subject 1o the condition that approval to the parking

It dram 190 (7 & C) shall be obtained bafore C.C

In light of abave, CARE(DP ¥ Dir (ES. &P ) M C's approval is requested 1o allow the car

E putkieg Moors with rgmp as propused.

B.  ToCondone the Deficiency in Onen Space

The F51 available in MHADA layout as per revised DCR 33(5) 1s 2.5, Thus, the zonal F51 for
evinirg MHADA colonies is more than ane. Hence, plans for ane F51 for determining that there is no
wiren « pace deficiency for one 'S0 are net insinted,
o e Parking Noves

As expinined abowve, the plot s a part of MHADA layoot and hence, the provisions ol revised
PR 33(5) are apphitable The zooal FSI for such plots i3 2.5, Hence, the plans with 1.00 FS1 are not
i Shed

The plot under relerence abuts roads on three sides, Front open space of 6.0 m is proposed along
224w wide road and 4.5 an along the oiher roads is proposed. As explained carlier, layout RG is
propesed 1o be relocated along the 18,3 m wide road. This RG is proposed abutting the road and open
sprev of 15 m from the parking: floors is proposed. As per DCR 29(b) (iii), building 2t 3.0 m from the
by, RG is allowed, Archivect kas requested that the parking floors are proposed to accommodate
requinits ear parking spaces. Thas will reduce the incidence of street side parking. There is wrdship in
avvermnodaiing e cor parking spaces, within the reduced plinth, hence, the parking floors as proposed

s B allawed

Ff g g ; j

i ‘L[ s & ‘?
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i
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“ his proposed to allow the var parking floors as proposed by condoning the deficiency in open

ey Binve these (lonss are abiowed free of FSL, being car parking Moors, it is proposed 10 condone the

Aeticiency it open spate withoul charging premium.

ChEA P i (E5 &P W MCs approval is requested to condone the deficency in open

aace tor car parking Noors withoul charging premium as per provisions of DCR 64 (b).

W, Building above

Agehatiel has proposed the residential Mioors above the cae parking Neors with 2 teiback at npper

siwnrs  The same is allowed as per pravisions of DCR 29 (1) (d). The open spaces for upper residential

tiewats, will sethacks are Labutated below!

Wing A’ Wing ‘B’
Length of building = 85.31 Hy, = 6518ML 2455 Mt
LLF=(3531-d40) X 0.1 =4.53Im H3 = 2000 M (Max) 818 M
[+ LLF = 2000+ 453 =24.5Im 5 = 12.00m (Max) .00 M.
i Open space in Mitrs. Remark.
Side
' Required Froposed | Deficiency | Percentage
Monh
43 4.5 (min) |1l — |FOS
Fas _
6.0 > 60 Nil e FOS
3.0 3.0 Hil s From layoul RG
South T - ; -
6.0 6.0 Nil — FOS
Wost
A= 24 53 1501 952 338% L
-0 24.53 11575 3.78 315.79 % L
- ;-"""" '::"‘-.N\ '
; Y THg
~f;1,;'f:. Oy i e ANE \"
{:: " wrauna .’)*\i
A b i

% &
\Poe 23300 [
i 4
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' b 15.77 .76 35.71% LV i
1457 CETS 40,60 % LV i
6.0 Bad Al % LYV
W69 (74 3155 % oy
15,66 B B7 36.16 % LV
15.76 877 15.75% DIW
“Tee7 §iED 10,82 % N ~
X ECD 3J149%  |DV
Ti7ea 6,60 26.91 % Tuwv s
18,03 6.50 26.50 % LV
S 6.68 2723 % DIW
1720 133 988% LIV T

From the above table i i3 :Im.-n that there is open space dehciency to the tune of min 26.50 % (o
npy G060 % uniy lowards wlr:;'t Open spaces proposed towasds other three sides are adequats.

As pei provisions of DCR 64(b), where a clearly demonstrble hardship is caused, the
Flommissioner may, for reasons to be recorded in wriling by special pormission, permit any of the
srenaang preseribed by these regulations to be relaxed. Provided that the relaxation will not affect
e heulth safewy, fire safety, stiuctural safety and public saftty, safety of the inhabitsnts of the building
el i the oeghbor bood ' Architest has outlined the hardships in the project in her letter a1 page C-1.
Usiuments of this department regarding the hardship are s follows;
el :

Dug wo availability of additienal FS1 on account of revised DCR 33(5), maximum deficiency

abed im0 the wne of 40 GU% wowards Wes

Architect has stnted that there are constrainis in

phamng She has proposed & pasking Noors to aczommodate requisite parking. This has increased the

. 1 |
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St ol the basldimge  She bias represented that if the parking floors® height is not considered then the
Gewnt of s bbdiny seduces o Gd 1B, Thus reducing'the deficiency considerably, Further deficiency

sereased e o long lenpin tactor owards West There is height restriction due o civil avistion
Ceanements, henee, 1o comsume 1he available FSI, it is necessary 1o propose 2 building with proposed
peith There i gemnneg Sardship in planning,

Thete 18 Suhsange in representation by the Architect  The deficiency is betwetn 20.50 %% (o
mian 4060 %, unly towards Wed Adequate open spaces are proposed towards the other three sides.
Mmool Safely

Archileet has propased to demolish the existing buildings of the society. The new strucrure shall
i wsisted to be designed by u structural engineer registered with MC.GM.  As required, the
sonsieuetion of the tuilding shall be cammied oot under his supervision. 11 is proposed to insis that the
suwructure shall be designed 10 wihstand all possible loads, including seismic load as pes ihe provisions
of 15 1893 1 is proposed o s insist that the structure shall be designed es per provisions of all
televant 18 codes. Structural stability cerlificate from repisiered structural engineer shall be insisted
nefore occupation as an 10D condition.

Health safery:

Sewnge from the building is proposed to be drzined to the municipal sewer cdstiug on the road

sbuning the plot. Provision of proper arrangement for drainage of storm water drain from the plot into

dsieipal starm water drain gnd the zewage from the bullding to municipal sewer shall be (nsisted as

aer the provisions ol building byelaws, by incorporating suitabia condition in the 10D, Cempound shall
e nsisted 1o be suitably paved, thereby eliminating possibility of stegnaticn of water, The work of

armnage shall be insisted o b gt ied out through licensed plumber, Drainage completion cortificate

diall bz insisted before accupation,

1190
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1 Ao vapfury
Ieight of the building proposed is 65 18w, As the bu'lding proposed is a high rise building,
vicritee! bas abinmed NOU fron CFO of M C G M. {page C-209 1o C-211 ) Compliance of CFO

SO conditiang shall be ingisted by incorporating 10D condition

\onbise, Newhbwrhood safity

(]

The adjaming plot 16 alsu proposed 10 be developed, Plans for the development o the adjoining
o e apgroved by Ses oafiee for 24 FS1 These plans are alwo likely to be revised on furiher 75!
iy avarkahle on approval of tayout  Thus, there is bound to be deficiency in joint open space in the
wrapesed building vn that plot and the proposed building under reference. It is not possible to ascertain
s exnel porcentane of deficioncy in jaint apen spaces at this stege. It is proposed thac, a registered
~.:nu§ Liking shall be insisted fom the developes for not objecting to the development on the adjoining
Jlis by way Hrsui:llbiﬂ 100 condition.
A condivion is proposed 1o be incorporated in the 10D, insisting that no nuisance shall be caused
ta the publie due te proposed wark Hence, Public safety is not likely 1o bo adversely affec:ed.

[ In view of above, ChE(DP Y Dir (E5. & PY M.Cs approval is requesied 1o condone the

Aeliciency 1 open space 1o the tune of 24,66 % minimum to 40.60 % maximum as tabulated sbove foe
i the: burlding under reference by eharping premium us per policy.
L6 To allgw internal ehowh of lesyer aren

As per provision of DCR 29 (9) (a), “the inner chowk shall have an area 2t all us levels of not
icss than the square of one fillh of the height of the highest wall abutting the chowk"

In this case, the height of the highest wall abutting the internal chowk marked *A’ on plan at
pages C-225 i3 63 18 m. The area of the Chowk required as per the provision of DCR 29 (9) (a), is 186.6
ap The arey of the chowk is 136,98 sqm, which iz less than that preseribed under DCR (991

Architect hﬁﬁ represented 1hat the deficioncy tn area of the chowk is 20,59 %, which is minor.

hioreover, only 10ilers are having veniflutors abutting this chowk, 1t is difficult to consume higher FSI

1191
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nlmuuﬂ under DCR 33(5), wilhin the restrictions in helght imposed by the Civil Avintion Authorities.
She has requesied to allow the chowk with minor deficiency by invoking the provisions of DCR 64 (b),
ChG(DPYDir (ES & P )Y MC's approval is requested to sllow the internal chowk with

lesner area than that required under ihe provision of DCR 29 (9) (a) by condoning the deficiency as pes

masagion of DCR 64 (b).
[ To pllow the srea of Stuircase, Lift & Liflt Lobby free of FS1

drehitect has claimed the arca of staircase, Lifl and Lift lobby free of FSI as per provisions of
DCR 35 (2) (C), & requested for following areus to be: allowed free of FSI. 1t is proposed to allow e
Callowing arcas free ol FSI
v (a) Arex of Maircase, bR aud 1ift lobby and passages an all habitable floors free of FSI by charging
i premilm as per policy, (as shown haiched on plan at page c-225)
i, iy Arca of staircase, Il mod Lilt lobby al parking level free of FSI without charging premium as
i per policy.
| {c} Aren of second staircase free of FSI without changing premium being lire escape staircase, in

| each wing.

| (d) Acen of staircase, lifl, lifl lobby, fram topmost floor to terrace, fiee of F.S.1, with out charging
¥ P

|

premimm.

without charging premium as per palicy.
1 Area of lift machine room above at terrace level free of FS1 without charging premium.

(&) In this case, Architect has represented that the tenements at the residential floors are planned
as dilferent entitics, suitable strustural provisions are being, i’lmnnd to prevent enclosure of
any podtion of commaon passaie into the tenement. The lobby is planned only as an entrance to
the regidential units, Hence, she has requested 1o allow the lobby area free uf FSI as pu

aravisions of DCR 35 (2) {in) as hatched in red colour on plans at pg. C-215 10 C-229,
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Tae arva of gameie, 1gan Tt leliby clarmid e of FS1 e shivwan nateid an tog plan al page
e 8T, e
I view ol above Ch i (DPF)/Dir. (ES& P Y M C's approval is iequested 10 allow staircase,
L0l lobby & cutfT labby crea (ree of F.5 | a3 explained above
K. Loallow clevation features
drchiect has proposed Flower beds of width’ maximum 1.2 m fram building line and 0.75 f
vt the halcony line  Funhermore, Architoct has roposed vertical bands in the form of fins.
Honzontal beams at the edge of the fins nre proposed as tie. The width of the verical bands as
nieasired from the building line varies and is more than |2 m 21 some places. Architect has represenled
that tae verncal bands are proposed unly for assibetic purposes.  Architect has submitied perspective
wiew ol the proposed building  She has roquested top allow the elevation features 23 proposed ta
vinanee the cesthetie beauty of the building,
Az ptr DR 30 (i) (e & (1), ornamental projections not more than 1.2 Il'l-ﬁ*ﬂll'l the bullding face
il 75 m from the [age of the Szlcony are permiss ble. The Nowerbeds proposed are within thy
jregcaibed homts, The vertical fins and the tie beams are more than 1.2 m from the building face al «
tew places. Since, the same are propased for aesthetic purpases, it is proposed to allow the same by
sistng on an undertaking frowm the developers for not allowing misuse of the elovation features.

Ch E(D.PY Dir (E 5. & P.) M.C. s approval is requested 1o allow the elevation features as

praposed by the Archilest

Architect has proposed 2 Telecommunications coneentrator room at fifth floor of the building
woteh s e penulimate purkig floor, admeasuring 20.00 sqm. The same is accessidie from the
soivanen areas She lias requestedd to allow the area of the telecommunieations concentrator room free of

151 as pur the provisions af DG 35 (2) (g).
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The request of the Architect s aparovable in Yight ol provisions of DCR 35 (2) {¢])

Aschiiest has proposed & inail bod reom below each of the wings admeasuring 10,00 sgm, each
corke ol Gvewr 10 hous the imail boxes for the building es the building 15 more than 5 stories in
Pt The mal bos roam s accessible from the common staircase of the residential user  She has
requested ta allow the ares af the mail bo. room free of FS1 as per the provisions of DCR 35 (2) (r).

The size af the mul box room 15 commensurate with the size of the building proposed.

Architeet fus propased DG set room and Air Conditioning plant room at 5" floar. D.G. set is
Pepused 1 provide power backup in case of necessity, Airconditioning plant room is proposed 1o air-
cotdition the comman areas of the building. Architeet has claimed the same free of FS1 as per provision
el DCI 35 (2 ()

Architect has also proposed ane society office admeasuring 20.0 sqm

claimed the same free of FST as per provision of DCR 35 (2) (g).

Architect hos proposed a servanis loilet at each of the parking floors and at mid-landing of the
bulding for common use of the servanty of the building. The same is cllin':.ud free of FSI ns per
provasion of DCR 35 (2) (h).

ChE (DP.Y Dir (ES. & P.) M.C."s upproval is requested 1o allow the arca of following rooins
fiee ol FSI

1] Teo allow the Telephone Concentrator room froe of F.5. 1
i) Toallnw the Mail hax mom fres of F.5.1.
int  Toallow Aircondinoning plant reom and DG et room free of FSI

L= Lo allow the ares of Fitness Center free of FST
Architect has proposed 2 Fitness Center having arez of 285.71 sqm for use of the residents of the
tenidding a1 the fiflh floor of the proposed huilding. The Fitness Center proposed is sccessible from 1he

——— iy

e g M
comman lobby, The fitness center is claimed free of FSLas per the provisions nl‘DCl};‘ﬁm (u), as the
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it 1 propesed exclusively for the use of.the inmates of the building and is proposed on behalf of a
mmsteded Co-operative sogicly

The area ef Filness Center cpto 2% of the DUA of the building can be allowed free of FSIL The
vt BUA o the buibding i 14336 4 sqm  Hence, Fitness Centre upto 286,73 sqm can be allowed free
w FSAL The aren of Fitness Canter as proposed by the Architeet can be allowed free of FS1 as per the
oariniang uf DOIUDS (23 (uy, The plot is leased 1o a registered co-uperative society by MHADA. The

srvposal under reference 1 submitted by the develaper as constiluted anomey of the society  Hence, the

Fitnezs conter can be allowed free of F51 as requested by the Architect

Ch E (0P ) LifES & 'y M.C's approval is requested to allow area of filness centre as

:. pruposed by the Arzhieet free of FS1as elaimed by Architeet witheul charging premaum,
H ]

] To allow Water hody

iy

Architect has planned an clevated water body a1 fifth floor Jevel above the soof of ramp

Archuect has claimed that the waler body is being planned solely as an iesthetic feature o1 the same

o7 luvelas fitmess entire She has represented that the wates for water body is propused (0 be sourceg| from

Ll gruywatcrt{renlnmnl planh"ruinwutwhurvqaling."?#'f palnely, e -‘*!lnﬂl:f-n'tmj water will
e wakegl o Ll

Ch E [ DPY/ Dir ! MC's approval is requested to allow water body as proposed by Architect

L Relocatinn ol B

Mg soen Trom a copy of conveyance plan @ page C/15, there is a layout RG between the two
tos et baiidings The same s also reflected 10 approve layout and emended layout of Gandhi Magar,
sormured 1o tmes office, Archiiest has proposed (o construct a building on the layoul RG by rolocating it
womg LE3m wide D.P road, as shown on plan et page C-215, She has proposed to maintain the area of
Rl seme, shape and size of RG is proposad to be altered. The eximing as well as proposed to be

rawzzted RG Jo not conform ta she provisions of DCR 23, Architest has requested to allow the RG 25
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"' winler reference 1 physical RG, ihe shape of existing RG is also not in conformity with DCR 23
Tae existing RO is wocessible from % 15m and 24 4o wide existing roads along its narrow width. Now
i locared G is propose to e accessible from 9. 15m, 18.3m and 24.4m wide roads, thus mproving its
sracier 3he has requested to allew relocation of physical RG. Furthermore, Architect &5 proposed a
Ao s Smowide parablel to the building as paved RG.  She has requesied 1o allow the same o5 o
Taciliaarion measure for movement if fire tenders in case of einerger oy,
2y W BP) WS s upproval is requesied o allow relocation and paving of phosical RG as
mpnpased v Arelitect Reqinsite chinges in.!aynu: shall be insi:luién'h revision.
Submitted ﬁ:.r approval of Ch E. (D.P.Y Dir (ES.&P. Y MC. 10

Vo allow six pariing floors;

To condene deficicncy in open space 1o the tune of 24,66 % minimury to 40.60%
maximum by charging premium;

. To allow deficient area for internal chowk;

Te allow the arca of staircases, 1ift and 1ifl lobly free of FSI as ex alained in para "E’;
Te allow the elevation features as proposed by the Architect,

To allew the area of Telezom Room, mailbox reom, A.C. plant ryom, D.G, Sat ropm
fee ol FSI,

‘_ / 7. Toallow thé area of Fitness Center free of FSI;

L 8. To allow water body at filth leor level Tor aesthetic purpases,
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MINISTRY OF ENVIRONMENT AND FORESTS
NOTIFICATION
New Dethi, the 4th April, 2011

8.0. 695(E).— Whereas by notification of the Government of India in the Ministry of
Environment and Forests vide number S.0. 1533(E), dated the 14™ September, 2006
issued under sub-section (1) and clause (v) of sub-section’(2) of section (3) of the
Environment (Protection) Act, 1986 read with clause (d) of sub-rule (3) of rule 5 of
the Environment (Protection) Rules, 1986, the Central Government directed that on
or from the dates of its publication, the required construction of new projects or
activities or the expansion or modernization of existing projects or activities listed in
the Schedule to the said notification entailing the capacity addition with change in
process and or technology shall be undertaken in any part of India only after prior
environmental clearance from the Central Government or as the case may be, by the
" Staté tewe! Environment Impact Assessment Authority, duly constituted by the
Central Government under sub-section (3) of section 3 of the said Act in accordance
with the dure specified therein;

And whereas, it has been decided to provide clarification with regard to the
term “built up area” used in the said Notification and also to make various paras of
the Notification mutually consistent and to restore the unintentional changes, which
got into the Notification while making amendment vide S.0. 3067 (E) dated b
December, 2009, in particular the entry against item no. 7(f) in the schedule to the
EIA Notification, 2006 relating to highway projects and for this purpose to issue
suitable amendments in the said Notification.

And whereas, clause (a) of sub-rule (3) of rule 5 of the said Environment
(Protection) Rules provides that, whenever the Central Government considers that

R -—. |.14' ™" [ I SR P
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prohibition or restrictions of any_ industry or carrying on any processes or operation
in any area should be imposed, it shall given notice of its intention to do so;

[wrT [I—=9% 3(ii)] O F1 TAYF : JEYRA

And whereas, sub-rule (4) of rule 5 of the said Environment (Protection)
Rules provides that, notwithstanding anything contained in sub-rule (3), whenever it
appears to the Central Government that it is in public interest to do so, it may
dispense with the requirement of notice under clause (a) of sub-rule (3);

Now therefore, in exercise of the powers conferred by sub-section (1) and
clause (v) of sub-section (2) of section 3 of the said Environment (Protection) Act,
read with clause (d) of sub-rule (3) of rule 5 of the said Environment (Protection)
Rules, the Central Government hereby makes the fotlnwmg amendments in the said
Notification, namely:- ' E: 1'; *: S

\

;:
.-4
f"‘l i h‘\
i ;’
¥
1

In the said notification, - . T | 'i
%\ :*"

(I) - In para 6, for the existing wnrdi‘.x “m apphcaﬂa{u(%ﬁklng prior environmental
clearance in all cases shall be made”, the foHuwmg words shall be substituted,

namely:-

"An application seeking prior environmental clearance in all cases shall be
made by the project proponent”.

(II) In para 7, in sub-para 7 in clause (i), sub para II, stage (2) — scoping, sub
para (i), in the last sentence, for the words “activities listed as Category 'B’ in item 8
of the schedule (Construction / Township / Commercial Complexes / Housing)”, the
following words shall be substituted, namely:-

“Activities listed as Category '8 in item 8(a) of the schedule (building and
construction projects)”.

124y & 1N
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(III) In the Schedule, -

(i)

(it)

(lit)

against item 1(a), -

in column (5), for the entries, the following entries shall be substituted,
namely:-

“General conditions shall apply.

Nate:-

. (i) Prior environmental clearance is as well required at the stage of

renewal of mine lease for which application should be made up
to one year prior to date of renewal. AN T
(i)  Mineral prospecting is exempted.” \

against ituin 7{1),

S
in column (4), for the entry “(i) Al State Hight
following entry shall be substituted, namely:-

: and” the

“(i)  All New State Highway Projects”.

against item 8(a), -

in column (5), for the entry, the following entry shall be substituted,
namely:-

“The built up area for the purpose of this Notification is defined as "the
built up or covered area on all the floors put together including
basement(s) and other service areas, which are proposed in the
building / construction projects”.”

— .' .- . ¥ Tu-‘ rlll ' i ll""T L
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(Iv) In Appendix V, for para 3, the following para shall be substituted, namely:-

"3. where a public consultation is not mandatory, the appraisal shall be
made on the basis of prescribed application Form-1 and EIA report, in
the case of all projects and activities other than item 8 of the schedule.
In the case of item 8 of the schedule, considering its unique project
cycle, the EAC or SEAC concerned shall appraise projects or activities
on the basis of Form-1, Form-1A, conceptual plan and the EIA report
[required only for projects listed under 8(b)] "and make
recommendations on the project regarding grant of environmental
clearance or otherwise and also stipulate the conditions for

environmental clearance”.
/P}ﬂf".ﬁ} R}BF X
) oy N #‘\ [F. No. 3-101/2010-1A. 111}
{ [ NOR et \ =4 Dr. NALINI BHAT, Scientist ‘G’
\ \ f.f' L,I:H-i"
\

AT LN,

Note:  The principal rules vmré'published in the Gazette of India, Extraordinary;
Part 1I, Section 3, Sub-section (ii) vide notification number S.0. 1533(E),
dated the 14™ September, 2006 and amended vide S.0. 1737(€E), dated
the 11" October, 2007 and S.0. No. 3067(E) dated 1% December, 2009.
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ITEM NO.32 COURT NO.1 SECTION IX

SUPREME COURT OF INDIA
RECORD OF PROCEEDINGS

Petition(s) for Special Leave to Appeal (C) No(s). 10078/2019

(Arising out of impugned final judgment and order dated 29-03-2019
in WPL No. 954/2019 passed by the High Court of Judicature At
Bombay )

BUILDERS' ASSOCIATION OF INDIA Petitioner(s)
VERSUS
UNION OF INDIA Respondent(s)

(FOR ADMISSION and I.R. and IA No0.65285/2019-PERMISSION TO FILE
ADDITIONAL DOCUMENTS/FACTS/ANNEXURES )

Date : 03-05-2019 This petition was called on for hearing today.

CORAM : .
HON'BLE THE CHIEF JUSTICE e A
HON'BLE MR. JUSTICE DEEPAK GUPTA ZQ VAR
'.-”‘_:"\ I-a"'-- B 4
! | qwuﬁﬁf\.;:
For Petitioner(s) Mr. Mukul Rohatgi, Sr. Adv. i YONPRERL AN
Mr. Mahesh Agarwal, Adv. N t'“]ﬂh}.w”w_} .
Mr. Anshuman Srivastava, Adv. ﬁ \ o O 20T J;jgﬂ
Mr. E. C. Agrawala, AOR .EEH;: Pl )
A p— e\
For Respondent(s) Nl LI

UPON hearing the counsel the Court made the following
ORDER

Issue notice.

In the meantime, no coercive steps shall be taken.

(SUSHIL KUMAR RAKHEJA) (ANAND PRAKASH)
AR CUM PS BRANCH OFFICER

Bigratire bl Varited



1206

ITEM NO.30 COURT NO.& SECTION IX

SUPREME COURT OF INDTIA
RECORD OF PROCEEDINGS

SPECIAL LEAVE PETITION (CIVIL) Diary No(s). 32134/2019

(Arising out of impugned final judgment and order dated 29-03-2019
in WPL No. 954/2019 passed by the High Court Of Judicature At

Bombay )

CREDAI PUNE METRO Petitioner(s)

VERSUS

UNION OF INDIA & ANR. Respondent(s)
(FOR ADMISSION and I.R. and IA No,136818/2019-CONDONATION OF DELAY
IN FILING and IA No.136816/2019-EXEMPTION FROM FILING C/C OF THE
IMPUGNED JUDGMENT and IA No.136815/2019-PERMISSION TO FILE PETITION

(SLP/TP/WP/..) )

Date : 20-09-2019 This petition was called on for hearing today.

CORAM :
HON'BLE MRS. JUSTICE R. BANUMATHI P e
HON'BLE MR. JUSTICE A.S. BOPANNA 7200 Tq N
7L\
For Petitioner(s) Mr. Sidharth Dave, Sr.Adv. o offe (A=
Mr. Shyam Divan,Sr.ADv. I }rf,ﬁ?“FPuHJHfH Q
Mr. Amol Chitale,Adv. | S LT " |
Mrs. Pragya Baghel, AOR \GY\ ™ Ot 3172 ) j
Ms. Ranjeeta Rohatgi,Adv. @A S
Mr. Abhishek Thakral, Adv. N S st
Mr. Saket Mone, Adv. . {1r;H%Y§L-

Mr. Subit chakrabarti,Adv. el .-
Mr. Abhishek Salian, Adv.

For Respondent(s)
UPON hearing the counsel the Court made the following

ORDER
Permission to file special leave petition is granted.

We have heard Mr. Sidharth Dave and Mr. Shyam Divan, learned
senior counsel appearing on behalf of the petitioner.
Delay condoned.
Issue notice,
;;Ermﬂﬂln the meantime, no coercive steps shall be taken.

Dhate: 20
17 2R

wEEH Tag with SLP(C)No. 10078 of 2019.

(MADHU BALA) (NISHA TRIPATHI)
COURT MASTER (SH) BRANCH OFFICER
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Government of Maharashtra

Tel. No. 22793132 0. ENV 2013/CR 39/TC-|

Fax No. 22813947 : 'Enwmnmentﬂl:purtmam, !
Mantralaya, Mumbai - 41]0 (3
Bal:-& 21 April, 20’15

Sub: Requirement of Environmental Clearance for
building projects modification regarding.

This department, vide cirn‘ulnr nn;.EHﬁ'" -EHISICR 39}_]'(:.] -"l' ! d 17ﬂ B
issued guidelines mna itk

of redevelopment projects wherein rahabi,litaﬁm; qg nants in SRA/Dilapi
mwmmtmmmumof;dmbmw : i isnottobe
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wp-504-12

IN THE HIGH COURT OF JUDICATURE AT BOMBAY
ORDINARY ORIGINAL CIVIL JURISDICTION

WRIT PETITION NO.504 OF 2012

Naresh Janardhan Mali ... Petitioner
Versus
The State of Maharashtra and others ... Respondents

Mr. Niranjan pandit, Assistant Government Pleader for respondent No.1.
Mr Mukul Taly with Ms. Malllka Taiy, Mr.Yusuf Shaikh, Mr.Rakesh Mlsarﬂ

1&@}_
RANJIT MORE, J,
I's arc \\

BC. U

In this petition purporting to be PIL, the petitioner has cha]lenged
the letter dated 3 January 2012 (Exhibit "K' at page 49 of the petition) by which
the Slum Rehabilitation Authority has withdrawn the stop-work notice dated
3 September 2011.

2. It is the petitioner’s contention that respondent Nos.3 and 4 are
carrying on the construction of more than 20,000 sq. meters. without getting
environmental clearance from the State Government and, therefore, the Slum
Rehabilitation Authority which had initially issued stop-work notice dated

3 January 2011 is not justified in withdrawing the same.

3. Our attention is invited to the applications made by respondent

Nos.3 and 4 for construction of 28,000 sq.mtrs of built up area.

= Downloaded on - 050772023 16:30:13 .
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4. The learned counsel for respondent Nos.3 and 4 submits that at
present respondent Nos.3 and 4 are only proposing to construct the
rehabilitation tenements for resettling 370 slum dwellers out of whom 160 slum
dwellers have already been shifted to the transit accommodation and, therefore,
respondent Nos.3 and 4 cannot be restrained from proceeding with the project
of constructing rehabilitation tenements. The learned counsel for respondent
Nos.3 and 4 submits that when about 650 applications for environmental
clearance are pending with the State Government, the applicant does not expect
to get environmental clearance immediately and that since the CRZ notification
requires environmental clearance from the State Government only when the

nstruction is in excess of 20,000 sq.meters, no useful purpose will be served

.b}r‘ quiring respondent Nos.3 and 4 not to proceed with the construction of

rehgbilitatiﬂn tenements which will be only for construction of about 14,000
sq.mtrs and which would come to about 18,000 sq.mtrs if construction of

closed area and area open to the the sky is taken into consideration.

D Mr. Niranjan Pandit, learned Assistant Government Pleader has
submitted that when the project proponent cannot undertake construction
project for more than 20,000 sq.meters of built up area without obtaining prior
environmental clearance, the project proponent cannot be allowed to
commence the construction within the limits of 20,000 sq.meters also without

obtaining prior environmental clearance.

6. In order to assure the Court that respondent Nos.3 and 4 will not
undertake any construction activity equal to or exceeding the limit of 20,000
sq.meters as prescribed by notification dated 14 September 2006, Mr. Percy S.
Chowdhry, Director of respondent No.3 company-developer has filed affidavit
dated 29 March 2012 giving the following undertaking:-

:: Downloaded on - 05/07/2023 16:30:13 :::



1211

stk wp-504-12

“8. I undertake to this Hon'ble Court that I as the Developer will
not carry out any construction exceeding the limit i.e. equal to or
beyond 20,000 sq.meters, as prescribed by the provisions of
Notification No.S.0. 1533 dated September 14, 2006 on the land
bearing CTS No.G/626 and G/164 A (Part) of Village Bandra
under the Slum Rehabilitation Scheme for Narli Agripada (SRA)
Co-operative Housing Society (Prop.) at Ram Krishna Mission
Road, Khar (West), Mumbai, without obtaining prior
environmental clearance from the State Environment Impact
Assessment Authority (SEIAA).”
8 Having heard the learned counsel for the parties and also having
regard to the fact that the project in question is for rehabilitation of 370 slum
dwellers out of whom 160 slum dwellers have already shifted to the transit
accommodation, and also having regard to the fact that a large number of
environmental clearance applications are pending with the Government and
that environmental clearance is required only when the built up area exceeds
20,000 sq.meters and having regard to the aforesaid undertaking given on

behalf of respondent No.3, we are inclined to accept the submissions made on

behalf of respondent Nos.3 and 4.

8. We accordingly accept the above undertaking and direct that while
calculating the area, respondent Nos.3 and 4 shall take into account notification
No. §.0.1533 dated September 14, 2006 under which built up area is to include
covered construction and in the case of facilities open to the sky continue to be
activity area. As per the current approvals, respondent Nos.3 and 4 have

approval for built up area of 18,031.78 sq meters. o



1212

' , 2
l srk | wp-504-12

9. Accordingly, subject to the direction that respondent Nos.3 and 4
shall act in accordance with the aforesaid undertaking and shall not undertake
any construction in excess of 20,000 sq.meters without obtaining prior
environmental clearance from the Competent Authority of the State
Government, the petition is disposed of.

CHIEF JUSTICE

RANJIT MORE, J.

= .

:: Downloaded on - 050772023 16:30:13
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IN THE HIGH COURT OF JUDICATURE AT BOMBAY.

ORDINARY ORIGINAL CIVIL JURISDICTION

WRIT PETITION NO.1916 OF 2012

Vardhman Developers Limited ...Petitioner
v/s.
Union of India & Ors. ...Respondents

Mr.Milind Sathe, Senior Advocate with Mr.D.H.Mehta i/b
Mr.Jitendra J. Shah for petitioner.

Ms.Navina Kumai for respondent no.1.

Mr.G.W.Mattos, AGP for State.

L "“ﬁ Ms.Sharmila Modle for respondent No.4-(BMC).
7, fMr.Parag Shah with Mr.Mahesh Shah for respondent No.5.

,!5/ ::.;: 1 ___ ,._" \.?.;51‘,.
i i - £ 5 e \
| Ol Fiss );*- ! CORAM: MOHIT S.SHAH, C.J. &
Voe\ S388 5‘ N.M. JAMDAR, J.
\~ \\ ¥ e | DATE : 24 September 2012.
\ S N
\ * e ..'"‘ur\n, /,f/
=i P g
Qﬁ'ﬁ'—"—.—‘;’ —

Rule. Respective counsel waive service of rule.

2. In the facts and circumstances of the case, the

matter is taken up for final hearing.

3. The petitioner-company is a developer, which has
acquired development rights from respondent No.5-Mazgaon
Dholkawala Co.operative Housing Society (proposed) having
premises on City Survey No.366(part) and City Survey No.l /367
of Mazgaon Division, 'E' Ward in Mumbai. The land

admeasures about 13,098.96 sq.meters.

1 Of8

af Dowrleaded on - O5/0T/2023 16:31:00 »:
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4. It is the petitioner's case that part of the above land

is reserved for municipal primary school as per the
Development Plan. However, some portion of the land was
encroached upon by slum dwellers. The other land is occupied
by 54 municipal tenants. In view of the above situation, the
development agreement has been entered into between
respondent No.5-society and the petitioner-developer, and the
Municipal Corporation has also agreed to the arrangement

under which-

(i) the petitioner will construct municipal school
on the land admeasuring 1045 sq.meters and hand
over the same to the Municipal Corporation free of

costs,

(ii) the petitioner will also construct, {ree of costs,
municipal employees quarters on the land of
1,952.84 sq.meters.

(iii) the Municipal Corporation will also get
Rs.51,33,11,059/- over and above the above

constructed properties.

(iv)] all the municipal tenants/ and eligible slum
dwellers will be rehabilitated and will be allotted
permanent accommodation free of costs and they
will also receive corpus fund each of the commercial
occupants Rs.37,500 and each of the residential
tenants/eligible slum dwellers Rs.18,750/-.

2 Of8

i Downloadod on - 0507/2023 16:31:00 :::
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5. According to the petitioner, the Municipal
Corporation has already sanctioned the above proposal and the
Municipal Corporation has also issued Intimation of
Disapproval (IOD) under section 346 of the Mumbai Municipal
Corporation Act on 25 April 2012. In accordance with the said
redevelopment agreement, the petitioner has already
demolished the existing structures on the land and is also
paying compensation in lieu of transit accommodation to
tenants and eligible slum dwellers, who are going to be allotted

permanent accommodation free of costs.

6. The grievance of the petitioner in this petition is that
_'ﬁ'"'"""“--} clause 29 of the IOD provides that the petitioner cannot obtain
“"“* ’f%?nmmencemcnt certificate before obtaining NOC from the
i \'&Eﬂinistry of Environment and Forest. It is submitted that such
& 5T l -;:,D{DC from Ministry of Environment and Forest is required
,-"'I.-.'.?“'JJECB.USE the total built up area of the project submitted by the

# o,
o
. el

el

™

x ‘petitioner is 46,200 sq. meters and as per the notification dated
= 14 September 2006 issued by the Ministry of Environment and

Forest, prior environmental clearance is required from the
Ministry of Environment and Forest, where the built-up area
exceeds 20,000 sq.meters. The State Environmental Impact
Assessment Authority, which is appointed for considering such
proposal for environmental clearance has a large number of
pending applications. The petitioner's application for prior
environmental clearance was submitted to the said authority on
15 June 2012, However, the application is still at serial No.296 of
the list of applications, from which so far only first ten

applications have been considered by respondent No.3-the State

3 0Of8
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Environmental Impact Assessment Authority. It is, therefore,
submitted that the petitioner does not expect its application to be
considered for another 6 to 12 months, which would
unnecessarily delay implementation of the project, which would
include construction of a municipal school free of costs, and
construction of municipal employees quarters, free of costs, to be
provided by the petitioner to the Municipal Corporation, and also
construction of rehabilitation buildings for 54 municipal tenants
and 29 eligible slum dwellers, free of costs. It is submitted that
the total built-up area of this part of the project will be hardly
‘ about 11,000 sq.meters, which is well below the stipulated limit of
H\"\ 20,000 sq.meters, beyond which the developer cannot construct

\ without obtaining prior environmental clearance.

T Mr.Sathe, learned Senior Counsel for the petitioner relies
upon the order dated 29 March 2012 passed by this Court in Writ
Petition No.504 of 2012 and submits that in the said case this
Court had permitted the concerned developer to take up
construction of area up to 18,031.78 sg.meters, for which the
concerned developer had obtained approval from the Municipal
Corporation and had observed that having regard to the fact that
a large number of environmental clearance applications are
pending with the Government and that environmental clearance
is required only when the built up area exceeds 20,000 sq.meters
and an undertaking being given by the developer not to exceed
construction of more than 20,000 sq.meters before getting
environmental clearance, can be acted upon so that project for

rehabilitation of slum dwellers is not delayed.

4 Of8
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8. The wril petition is opposed by Mr.Mattos, learned
AGP appearing for respondent No.2-State of Maharashtra and
respondent No.3-State Environmental Impact Assessment
Authority. The learned counsel for Municipal Corporation,
Gr.Mumbai also submits that since clause 29 of the 0D
requires the petitioner to obtain NOC from the State
Environment Impact Assessment Authority before applying for
commencement certificate, prayer made by the petitioner may
not be granted. Mr.Mattos further states the petitioner's
grievance about delay in disposal of applications for
environmental clearance is not justified, because it was on
ol account of pendency of a large number of applications that the
W V5. State Government has appointed another committee to expedite

— A

/m Nz g \{\%;_{k\ﬂﬂnsideratian of applications for environmental clearance for
(| .;: “projects in Mumbai Metropolitan Region. The learned counsel
«}\“7",..,‘ L:ﬂ.{l'nr the Union of India states that she has no instructions in the

22O matter

g

9. Before proceeding further, we note that while issuing
notice on this petition on 11 September 2012, we had indicated
the petitioner's grievance and suggestion that prima facie no
prejudice will be caused to any party if the petitioner is
permitted to put up construction not exceeding 20,000
sq.meters, because environmental clearance is required only if
the project involves construction of built up area exceeding

20,000 sqg.meters.

5 Of8
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10. The learned counsel for the respondents have not

addressed us on this particular issue of prejudice., As already
indicated above, out of 46,200 sq.meters of built-up area for
which the petitioner has been granted 10D by the Municipal
Corporation about 11,000 sq.meters of the construction is
going to be for the benefit of the municipal tenants, eligible
slum dwellers and also the Municipal Corporation itself,
because the petitioner is required to construct municipal staff
quarters as well as municipal school, all free of costs. The
learned counsel for the petitioner further states that since these
buildings for the municipal school, municipal staff quarters and
rehabilitation buildings for 84 families are going to have a
separate foundation from the foundation for the free sale

. component buildings, the [oundation for buildings with built up

‘area of 11,000 sq.meters will not have the same impact which
will be caused by laying foundation for construction of free sale
component buildings for more than 30,000 sq.meters. The

learned counsel further states that the petitioner undertakes
not to construct built-up area in excess of the bullt-up area for
municipal school, municipal staff quarters and the
rehabilitation buildings for 84 families or any further
construction on the basis of free FSI available to the developer

on account of development of above buildings.

11. The learned counsel further states that the Director
of the petitioner-company with an authority of the resolution of
the Board ol Directors will file an undertaking on the above
lines within two weeks from today.

6 OfB
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12, Having heard the learned counsel for parties, we are
of the view that since what the petitioner proposes to construct
in the first phase is only about 11,000 sq.meters of built-up
area and that too only construction of a municipal school
buildings, to be provided free of costs to the Municipal
Corporation, construction of municipal staff quarters, to be
provided free of costs to the Municipal Corporation and
rehabilitation building for municipal tenants and eligible slum
dwellers, all aggregating to about 84, free of costs, and also
payment of pro-rata amount to the Municipal Corporation out
of Rs.51.33 crores, no prejudice will be caused to any of the
respondent-authorities or to any public interest if the petitioner
is permitted to put up above construction of about 11,000

" sq.meters in the first phase, before the petitioner's application

for prior environmental clearance is considered by respondent
No.3-authority. As indicated
environmental clearance is required only where the proposed

already above, prior

construction exceeds 20,000 sq.meters.

13. For the reasons aforesaid, the petition is partly
allowed. Respondent No.4 is directed to consider the petitioner's
application for grant of commencement certificate only for the
construction of municipal school, municipal staff quarters and
rehabilitation building for 84 municipal
tenants/eligible slum dwellers, after the petitioner files an

families of

undertaking in terms of the contents of para 10 hereinabove.

7 Of8
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14. It is clarified that this order shall not create any

equity in favour of the petitioner when its application for
environmental clearance is considered by respondent No.3-
Authority. It is also clarified that respondent No.3-Authority
shall consider such proposal lor environmental clearance on its
own merits without being influenced by this order, but as
expeditiously as possible.

15. Rule is made absolute to the above extent only.

CHIEF JUSTICE

(N.M. JAMDAR, J.)
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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
ORDINARY ORIGINAL CIVIL JURISDICTION

WRIT PETITION LODGING NO.470 OF 2013

M/s.Saumya Buildcon Pvt. Ltd. ...Petitioner
Versus
Union of India & Ors. ...Respondents

Dr. Milind Sathe, Senior Advocate with Mr. Vishal Kanade and Mr.
Hemant Shah i/b. IC Legal and Mira Lalani for petitioner.

Mr, N.D. Sharma with Mr. H.V. Mehta for respondent No.1.

Mr. Niranjan Pandit, AGP for respondent State.

Ms. Sharmila Deshmukh for respondent MCZMA.

Ms. Sharmila Modle for respondent B.M.C.

CORAM : MOHIT S. SHAH, C.J. &
ANOOP V. MOHTA, J.
DATE : 06 March 2013

. ’ L E ER J E

Rule. Respective counsel waive service of Rule. In the facts

and circumstances, the matter is taken up for final hearing today.
4

»
' 2. The petitioner is a developer who had acquired development
rights over the land situated and lying at Survey No.777, 778, 779 and 780
(Part) of Worli Division, Mumbai admeasuring 7872.14 sq. meters. The
petitioner is in the process of implementing the project as contemplated

under Article 33(7) of the Development Control Regulation, 1991,

3 The land belongs to respondent No.4 which had constructed
flats for municipal tenants, who have formed a Co-operative Housing

Society which is respondent No.6 herein. The petitioner had submitted

1of 13
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building plans to the Municipal Corporation for construction of buildings
with 99 flats for rehabilitation of the municipal tenants and 9 shops,
municipal school building, having ground plus 5 floors and a free sale
building having various floors, for parking, club, etc. and first to 33 upper

residential floors.

4. When the building plans were submitted in the year 2004 and
they were approved, the applicable notification was Environment
Impact Notification dated 14 September 2006 which lays down the

following requirements for obtaining environmental clearance:-

“2. Requirement of prior Environmental Clearance (EC):-

The following projects or activities shall require prior
environmental clearance from the concerned regulatory
authority, which shall hereinafter referred to be the Central
Government in the Ministry of Environment and Forests for
matters falling under Category “A” in the Schedule and at State
level the State Environment Impact Assessment Authority
(SEIAA) for matters falling under Category “B” in the said
Schedule, before any construction work, or preparation of land
by the project management except for securing the land, is started
on the project or activity:

(i)  All new projects or activities listed in the Schedule to this
Notification.

(ii) Expansion and modernization of existing projects or
activities listed in the Schedule to this notification with addition
of capacity beyond the limits specified for the concerned sector,
that is, projects or activities which cross the threshold limits
given in the Schedule, after expansion or modernization;

(iii) Any change in product — mix in an existing manufacturing
unit included in Schedule beyond the specified range.”

2of 13
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(See Paragraph 2 and 7)
LIST OF PROJECTS OR ACTIVITIES REQUIRING PRIOR
ENVIRONMENTAL CLEARANCE:

Project or Activity Category with threshold limit Conditions if any
A B
1 2 3 4 5
8 Building/Construction projects/Area Development projects and Townships.
8(a) Building and > 20000 sq.mtrs  [# (built up area
Construction project and for covered

< 1m 50,000 sq.|construction; in
mtrs. of built-up|the  case  of
area # facilities open to
the sky, it will be
the activity area)

8(b) Townships and Area Covering an area >|++ All projects
Development projects 50 ha and or built{under Item B8(b)
up area shall be appraised
> 1,50,000 sq. as Category B1.
mirs. ++
b 5. The petitioner also applied to the MCZMA which granted

approval by communication dated 14 February 2007 at Exhibit “F”, in the

following terms:-

“Accordingly, the proposal was forwarded to the Ministry of
Environment & Forests, Govt. of India for grant of necessary
CRZ clearance vide letter No.MCZMA/54, dtd. 16/10/2006.
Now, the Ministry of Environment & Forests, Govt. of India
(1A-IIT Division) vide letter dtd.24/1/2007 (copy enclosed)
accorded CRZ clearance for the above project, subject to the
following conditions:”

6. It is necessary to note that as per the criteria laid down in the
aforesaid Notification dated 14 September 2006 the proposed construction
was to the extent of 15,645.70 sq. meters. It is also necessary to note that

as per Environment Impact Notification dated 14 September 2006 in the

Jof 13
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case of facilities open to the sky, it was to be treated as the activity area
and not built up area and only covered construction was to be treated as

built up area.

S As per the I0D and the commencement certificate granted by
the Municipal Corporation the petitioner proceeded to construct the
buildings having 99 flats for rehabilitation of municipal tenants and 9
shops. The construction is almost complete. Similarly, the petitioner also
proceeded to construct the Municipal School building of ground plus 5

floors and it is stated that the construction is almost complete.

8. It is necessary to note that when the petitioner was granted the
MCZMA clearance in the year 2007 the built up area for the residential
building and the shops was 6373.57 sq. meters and the built up area of the
Municipal School building was 1045.54 sq. meters. However, by MOEF
Notification dated 4 April 2011 the definition “built up area” was

substituted as under:-

“The built up area for the purpose of this Notification is defined
as “the built up or covered area on all the floors put together
including basement(s) and other service areas, which are
proposed in the building/construction projects.”

In other words, what was earlier known non-FSI area was not included in
the definition of built up area but by the aforesaid Notification dated 4
April 2011 the definition of “built up area” was expanded to include
construction of not only covered area, but also basement and other service
areas which were earlier not included in the definition of built up area. In

view of the above Notification, the built up area of the residential building

4of 13
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for 99 flats and 9 shops was re-computed at 8720.51 sq. meters and the
built up area of the municipal school was re-computed at 1196.16 sq.
meters aggregating to 9916.67 sq. meters as against the previous area

aggregating to 7419.06 sqg. meters.

9. In view of the above amended Notification the built up area of
the proposed sale component building which was earlier computed at
8226.57 sq. meters would now be 14,000 and odd sq. meters and
aggregating all the three built up areas of the residential building, 9 shops,
municipal school building and the free sale component building the

aggregate area would work out to 39,681.13 sq. meters,

10. In view of the above, as the construction area is to exceed
20,000 sq. meters, the petitioner is required to obtain environmental
clearance from the State Expert Appraisal Committee (SEAC). The SEAC
would forward its recommendation to the State Environment Impact
Assessment Authority (SEIAA). The petitioner has accordingly submitted
its application to the SEAC in June 2011. However, by the impugned
decision dated 16 November 2011 the petitioner has been informed about

the following decision :-

.. | x
h \ &)
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“Decision:

The case was discussed on the basis of the presentation made
by the proponent. The proponent is requested to comply with
the following observations:

1.  The proponent shall obtain CRZ Clearance as per 4(d) of
CRZ Notification 2011 which states that any construction
involving more than 20000 m® BUA in CRZ-II, prior
recommendation of concerned CZMA shall be essential for
considering grant of environmental clearance as per EIA
Notification 2006 or grant of approval by the relevant planning
authority.

2.  The proponent shall submit letter from MCGM
(Municipal Corporation of Greater Mumbai) with detailed
clarification on the following points:

a.  Total area of the plot nearing C S No.777, 778 and 780.
“ay b.  Plot area on which “Prerna Co-op. Housing Society” is

: proposed.
E . \ 3'

ol Remaining plot area and details, if any other scheme,
proposed thereon,

4.  The draft general guidelines of MCGM dated 16" July
2011, including fire safety norms, for High Rise
Building Proposals, shall be complied with.

5.  Details of car park arrangement calculations.”

11. In the meantime, the petitioner has also been served with stop
work notice dated 21 June 2011 from the Secretary, Environment
Department of the State Government stating that since the pelitioner's
project construction is more than 20,000 sq. meters, it was obligatory on
the petitioner's part to obtain prior environmental clearance from

competent authority as per EIA Notification dated 14 September 2006

6of 13
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before starting any building construction activity. The notice further
stated that since the petitioner had failed to obtain prior environmental
clearance before starting construction activities, there is violation of
Notification dated 14 September 2006 and, therefore, the petitioner must
stop the construction work forthwith. Consequently the Municipal

Corporation of Greater Mumbai has also issued stop work notice dated 27

July 2011.

12. According to the petitioner the petitioner has complied with
both the stop work notices and the petitioner has filed this petition under
Article 226 of the Constitution challenging the above decision dated 16

November 2011 and the aforesaid two stop work notices.

13. Dr.Milind Sathe, learned counsel for the petitioner has urged

the following contentions:

| :” FJ:—?L‘L.- (i)  That the petitioner's project was approved and the CRZ
7O "'h_f:\ 3[‘ clearance was granted on 14 February 2007 by MCZMA. The
'F"-":, e \ Tﬁ project was for construction with built up area of only
| X :H\.'.“ i :-:‘; I 15,645.70 sq. meters in view of the definition of “built up
LW 6 v area” then prevailing. In fact, the petitioner has only
w i'.‘_f}'_"},/ constructed the residential building for rehabilitation of

municipal tenants for 99 flats, 9 shops and the Municipal
School building of ground plus 5 floors which is to be handed
over to the Municipal Corporation of Greater Mumbai free of

costs.
(ii) In any view of the matter, even the built up area of the

sale component building added to the above constructions

7of 13
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would be within 20,000 sq. meters (15,645.70 sq. meters as
per the definition of “built up area” when CRZ clearance for
the project was granted by MCZMA). The changed definition
of built up area as per Notification dated 11 April 2011 cannot
apply to a project which was sanctioned prior to 11 April
2011.

(iii) In any view of the matter, even if the changed definition
under Notification dated 11 April 2011 were to apply to the
petitioner's project, the petitioner has already applied to SEAC
for environmental clearance for a project having built up area
exceeding 20,000 sq. meters and the petitioner is awaiting the
said environmental clearance, but there can be no requirement
again to go back to MCZMA for getting CRZ clearance which
was already granted earlier on 14 February 2007. The
proposed construction at the time of grant of CRZ clearance
on 14 February 2007 and the proposed constructions now are
for the same construction areas and merely because there is
change in the definition of built up area, there is no
justification for the State Expert Appraisal Committee to
require the petitioner to obtain CRZ clearance again from
MCZMA.

(iv) Without prejudice to the above submissions, it is
submitted that in any view of the matter since the
environmental clearance  from State Expert Appraisal
Committee and the State Environment Impact Assessment
Authority under the EIA Notification dated 14 September,

8of 13
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2006 is required only when the construction exceeds 20,000
sq. meters, the petitioner is entitled to continue with the

construction which would not exceed 20,000 sq. meters.

e (v) Reliance is placed on orders dated 16 January 2013 in
Z<0TA SN N |
7o) AN Writ Petition No.2809 of 2012 and 24 September 2012 in Writ

N \
Petition N0.1919 of 2012 and other matters in support of the

& UDA! PRARASH
ik | d

___-.-_-_':.,"':"

Maribibg { it * |
|' RIIL A o7 ) contention that the authorities cannot be permitted to object to
o R / {S}' the developer proceeding to construct upto 20,000 sq. meters
" "'Ill-l"'h‘:"- __,.,-f"" .
. O\ ‘.}i\"'/ without obtaining environmental clearance which is required
i to be obtained only when the construction is to exceed 20,000.
14, On the other hand, Ms. Sharmila Deshmukh, learned counsel

for MCZMA and Mr. Niranjan Pandit, learned A.G.P.,, for the State
Authorities have opposed the petition and submitted that the notification
dated 4 April 2011 of the MOEF is merely clarificatory amendment
relating back to the original Notification dated 14 September 2006. As per
the amended definition of built up area, even the open construction areas
are included in the built up area and since the petitioner's application to the
said Expert Appraisal Committee itself indicates that as per the amended
definition, the total construction area is going to be 39681.13 sq. meters,
the authorities are justified in requiring the appellant to obtain not only
environmental clearance, but also CRZ clearance from MCZMA. It is
submitted that when the MCZMA had granted clearance on 14 February
2007 it was on the basis of the built up area being less than 20,000 sq.
meters. Now that the built up area is going to exceed 20,000 sg. meters

fresh CRZ clearance will be required from the MCZMA.

9of 13
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15. [t is further submitted that the petitioner cannot be allowed to

put up any construction and that the authorities are justified in issuing the
stop work notices as the project is for construction exceeding 20,000 sq.

meters of built up area.

16. As regards the decision of the State Expert Appraisal
Committee that the petitioner should obtain CRZ clearance as per the CRZ
Notification of 2011, when construction area remains the same, two views
may be possible on the question whether the petitioner having obtained
CRZ clearance from MCZMA with proposal for built up area upto 20,000
sq. meters should again be required to approach MCZMA for CRZ
clearance when the built up area as per the amended definition is exceedin
20,000 sq. meters. However, in matters of environment concern,
would prefer to err on the safer side. We, therefore, do not find any fault
with the decision of the State Appraisal Committee requiring the petitioner
to move the MCZMA for environmental clearance because now the built
up area of the project is computed at 39,681.13 sq. meters. We do not
accept the petitioner's contention that because the petitioner's project was
earlier granted CRZ clearance before 4 April 2011, the clarificatory
amendment provided by the said Notification will not apply to the
petitioner's project. The amendment dated 4 April 2011 is clarificatory as
indicated in the preamble to the Notification itself. The change in the
definition of built up area from merely covered area to areas including
basement and service areas will significantly increase the construction
area. After all, CRZ clearance is all about construction activity in a coastal
zone and, therefore, merely because the construction is open to sky would
not make it any less the construction than the construction of the covered

area. We, therefore, find considerable substance in the submission made

10 of 13
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on behalf of the MCZMA that the Notification dated 4 April 2011 will
apply to the pending projects as well, meaning thereby the projects are not

already executed.

17. We do, however, find some substance in the last submission
made by the learned counsel for the petitioner that even if the petitioner is
required to obtain CRZ clearance from MCZMA again on the basis that
the built up area of the project will exceed 20,000 sq. meters, the petitioner
is entitled to get the same reliefs which this Court has been granting in case
of many other parties where similar prayer was made. In Writ Petition
No0.1916 of 2012 (Vardhman Developers Limited vs. Union of India &
Ors.) and Writ Petition No.2809 of 2012 (Nahur Vivekanand Co-
operative Housing Society Ltd. & Anr. vs. Union of India & Ors). We
‘/have rejected a similar contention urged on behalf of the respondent

authorities that when the project proponent cannot undertake construction

\ o~ | project for more than 20,000 sq. meters of built up area without obtaining
prior environmental clearance, the project proponent cannot be allowed to
commence the construction within the limits of 20,000 sq. meters, without
obtaining prior environmental clearance. This Court has held that when
clearances are required only for projects with built up area exceeding
20,000 sq. meters, redevelopment projects for residential buildings should
not be unnecessarily delayed even to the extent of construction upto 20,000
sq. meters when the developer is ready to give undertaking not to exceed
the construction beyond 20,000 sq. meters without first obtaining
environmental clearance. This Court has noted that the Authorities take
considerable time for taking a decision on the application for
environmental clearance or for CRZ clearance. In the meantime the

redevelopment projects are being delayed. This Court has been granting

11 of 13
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relief in such cases on the basis that even if ultimately the authorities were
to reject the applications for clearance, there will be no illegality in so far

as the developer has made construction upto 20,000 sq. meters.

18. Following the orders in the aforesaid cases i.e. orders dated
January 16, 2013 in Writ Petition No0.2809 of 2012 and 24 September
2012 in Writ Petition No.1916 of 2012, we are of the view that the
respondent authorities are not justified in calling upon the petitioner to stop
work even within 20,000 sq. meters of work, particularly when the
petitioner has already completed the construction of residential building
for rehabilitation of 99 municipal tenants, 9 shops required for the ordinary
needs of the residents and municipal school constructed by the petitioner
for the benefit of the Municipal Corporation all free of costs. As regards
the free sale building also, learned counsel for the petitioner gives an
undertaking that the petitioner will construct only a portion of the free sale
building to the extent that the aggregate construction of the rehabilitation
building for 99 flats, 9 shops, municipal school building and the free sale
building will not exceed 20,000 sq. meters, without first obtaining the
CRZ clearance from the MCZMA and the environmental clearance from

the State Environment Impact Assessment Authority.

19. Accordingly, the petition is partly allowed and the stop work
notices dated 21 June 2011 issued by the Secretary, Environment
Department, (Exhibit “I”} and 27 July 2011 (Exhibit AA) issued by the
Executive Engineer (Building Proposal, City) Municipal E-Ward of the
Municipal Corporation of Greater Mumbai shall stand modified to the
effect that the petitioner is restrained from putting up any construction in

excess of 20,000 sq. meters computed on the basis of the MOEF

120f 13
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Notification 4 April 2011, including the construction of the rehabilitation
building for 99 flats, 9 shops and the municipal school building already
constructed or almost constructed. An undertaking to this effect shall be
filed by a Director of the petitioner company within two weeks from today
and the petitioner shall commence construction only after such an

undertaking is filed before this Court.

20, It is clarified that the above direction is given only in respect
of the environmental clearance and the CRZ clearance and this judgment
does not exempt the petitioner from complying with the other legal

requirements in the matter of construction of the buildings in question.

21. It will be open to the petitioner to pursue their application for
CRZ clearance before the MCZMA and for environment clearance before

the State Expert Appraisal Committee and the State Environment Impact

|
3/
R —i ;.{\::;*_.f Assessment Authority.
N Ar Y
A O:{"/
22, Writ Petition accordingly stands disposed of.

CHIEF JUSTICE

ANOOP V. MOHTA, J.
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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
ORDINARY ORIGINAL CIVIL JURISDICTION

WRIT PETITION NO.1352 OF 2014

Glomore Constructions and Ors. ... Petitioners
Vs
The Union of India and Ors. ... Respondents

Mr.Arnav N. i/b Wadia Ghandy & Co., for the Petitioners.

Mr.Niranjan Pandit, AGP for Respondent No.2.

ZOVAR D
PA Y CORAM : V.M.KANADE &
AN, REVATI MOHITE DERE, JJ.
‘\ ol L] DATE : 18" DECEMBER, 2014
) . {:‘.,_‘: : /} T\
;h r*-.‘ﬁ.: \: PC,:

1.  We are informed that Environment clearance has been granted.
Learned Counsel for the petitioners have placed before us the Minutes
of the meeting of SEIAA held on 28" and 29" October, 2014, which
shows that Environment clearance has been granted to the petitioners.

The said order has been communicated (o the petitioners by a letter
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dated 11™ December, 2014.

2. That being the position, the petition has become infructuous and
is accordingly disposed of reserving the rights of the petitioners to
apply for restoration in the event according to the petitioners counsel

some reliefs still survive in the petition.

REVATI MOHITE DERE, J. V.M.KANADE, J.

:: Uploaded on - 221272014 i Downloaded on - 05/07/2023 16:33;25



1236

G-apl-229-2018.doc

IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CRIMINAL APPELLATE JURISDICTION

CRIMINAL APPLICATION No. 229 OF 2018

M/s.PS Developers & Ors. ...Applicants
Versus
The Maharashtra Pollution Control Board & Anr.  ...Respondents

Mr.Niranjan Mundargi i/b.Mr.Siddharth R. Karpe for the Applicants.
Ms. A.R.Patil, APP for Respondent No.1-State.
Ms. Jaya J. Bagwe for Respondent No.2

CORAM : MRS. MRIDULA BHATKAR, J.
DATE :15 MARCH 2019
P.C.:

1.  This Criminal Application is filed under section 482 of the Code of

Criminal Procedure.

2. This Criminal Application is directed against the order dated
07.12.2015 passed by the learned Chief Judicial Magistrate First Class,
Pune in R.C.C. No. 1222 of 2015 thereby issuing process under section 15
read with section 16 of the Environment (Protection) Act, 1986 and the

Environment Impact Assessment Notification, 2006.
ZOTA A

- — "!--
7y NN

b
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3. As per case of the complainant i.e., the Maharashtra Pollution
Control Board (for short “Board”), the Board is having a policy decision if
the construction is above more than 20,000 sq. meters and also as per
Environment Impact Assessment Notification, 2006, then the environment

clearance certificate is required to obtain for construction beyond 20,000

Sq. meters.

4. Heard submissions. Perused complaint. In paragraph No, 9 of the
complaint, the complainant has specifically stated that the

__ applicants/accused have started construction having total built up area

T

“‘Jﬂ?ﬂ . Hmﬂk than 20,000 sq. meters without obtaining such Environment
f : Cle‘argt te. The words are started from "have started construction”. This is
i'i_.q??..!*\ ) not __tirli;‘.;equirement to constitute an offence. The construction should be
e .t

\ _ ﬂ : ? ;qﬁ‘!glete more than 20,000 sg. meters.

5. The learned counsel for the applicants/accused has produced the
plan. The Principal Secretary, Environment Department had written a letter
dated 02.02.2015 to the applicants/accused wherein it was mentioned that
the applicants have completed the construction of total built up area

admeasuring 19959.06 sq. meters. It appears that the applicants/accused

Trupti /3
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want to construct more than 20,000 sq meters and accordingly they have
made correspondence with the Municipal Corporation, other authorities

and the Environment Department.

6.  Undoubtedly, if the construction is going beyond 20,000 sq. meters,
then the environment clearance certificate is required to obtain, is a rule
and this is not to be breached. However, there is no prima facie material
to show that the construction is beyond 20,000 sq. meters. Hence, the
order of issuance of process is hereby quashed and set aside. Criminal

Application is allowed in terms of prayer clause (b).

|'Irl q_\' e B BT %=
|/ Bt \a ‘- (MRIDULA BHATKAR, J.)
bl — e AN, (_.'
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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CRIMINAL APPELLATE JURISDICTION
CRIMINAL APPLICATION NO. 732 OF 2016

M/s. Suncity Corporation & Anr. o Applicants
Vs.
Maharashira Pollution Control Board & Anr. Respondents

WITH
CRIMINAL APPLICATION NO. 733 OF 2016

Manoj Daisaria ...  Applicant
VS,
Maharashira Pollution Control Board & Ors, Respondents

Mr, Robin Jaisinghani a/w. Mr, Harshil Parekh i/b. M/s. Purnanand & Co. for the
Applicants.

Ms. Rupali Dixit for Respondent no.1

Ms. P. N. Dabolkar, AFPP for the State.

CORAM . A K. MENON,].

DATE . 26™ JULY, 2017

q} By these applications the applicant's challenges identical orders dated 10"
{* ‘m_-fi;’/ W}‘Ch 2015 issuing process against the petitioners under Section 15 of

KHE‘_Q ) Environmenl {Pmtccti-:m} Act, 1986 riw. Environment Impact Assessment
Notification 2006 dated 14" September, 2006 which required any develolpment
or construction project in excess of 20000 sq.mtrs to obtain clearance under the

said Environment Impact Assessment Notification dated 14™ September, 20086,

copy of which is at Exhibit “C".
1/3
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2, It is common ground that a division bench of this court has in WP(L) 2305
of 2013 and WP(L) NO. 655 OF 2014 passed an order permitling construction
upto 20000 sq.mtrs without obtaining environment clearance. Mr. Parekh,
learned Counsel for the petitioner has tendered a copy of the order dated 18"
December, 2013 passed in the aforesaid Writ Petition. The Writ Petition was
disposed of. In paragraph 6 of the said order the Court noted that there was no
impediment in granting any interim relief permitting the petitioner therein fo

carry out construction upto 20000 sq.mirs without obtaining environment

s clearance,

is not in dispute today that the aforesaid order dated 18" December,

S,

2013 has not been challenged by the Board or any other respondent. The Writ

_Petit'ién was finally disposed of by the said order. Process was issued on 10™

:_;yiﬁfch. 2015 well after the order dated 18" December, 2013 was passed and

therefore process could not have been issued and probably may nol have been
issued if the Order of this Court was brought to the attention of the Ld.
Magistrate. For these reasons the impugned orders must be set aside. Furthermore
it is stated on behalf of the applicant that sanction has subsequently been obtained
in respect of entire project from the said Environment Impact Assessment
Authority on 12" January, 2016, Copy of sanction appears at Exhibit “E" to this

application.

2/3
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4, In view of the fact thal the commencement of construction upto 20000
sq.mirs was not objectionable, in view of the order dated 18" December, 2013
and in view of the fact that subsequently permission has been granted for the

entire project, there is no justification in sustaining the impugned order. Hence, I

pass the following order, -

(i)  Applications are allowed in terms of prayer clause (a)

(i)  Regular Criminal Case No. 261/88/2015 before the 53" Court
Mulund and the common impugned order dated 10™ March, 2015
are quashed and set aside,

(iif) No order as to costs.

—~— (A. K. MENON, J.)

N

3/3
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911-wp-3607-18.doc

IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CRIMINAL APPELLATE JURISDICTION

WRIT PETITION NO. 3607 OF 2018

M/s. Sancheti Properties and Ors. ...Petitioners
Versus
Maharashtra Pollution Control Board & Anr. ...Respondents

Mr.R.D.Soni i/b. Ram and Co. for the Petitioners.
Ms.Sharmila U.Deshmukh for Respondent No.1.
Mr.A.R.Patil, APP for Respondent No.2 — State.

iiiiii

) | H
4 *h\t lq ‘?’! CORAM: MRS.MRIDULA BHATKAR, J.
”W -\ DATED: OCTOBER 24, 2018
s " ”" ﬂ!r’i }

& ‘-' H—-—w" ‘3‘1 Rule. Rule made returnable forthwith. By consent of the parties,

the Petition is heard finally and disposed of at the stage of admission.

2 This Petition is directed against the order dated 29" January 2015
of issuance of process passed by the learned Judicial Magistrate First

Class, Pune in R.C.C. N0.2926 of 2014.

3: On 22" October 2018, this Court has passed the following order :.

i In this Petition, the petitioners, who are the
builders, are praying for quashing and setting aside the
order dated They are also challenging the order dated
21" June 2018 passed by the learned Chief Judicial

Trupti Page 1 of 5
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Magistrate, Pune below application exhibit 17 in R.C.C.
No. 2926 of 2014.

2 ...The process is issued against petitioner Nos. 1
to 3 for the offence punishable under Section 15 read
with Section 16 of the Environment (Protection) Act,
1986 read with the Environment Impact Assessment
Notification of 2006.

3. Admittedly, as per notification of 2006 and
further circular dated 21* April 2015, prior permission
of Environmental Department is not required for
construction upto 20,000 sq.meters. If the construction is
going beyond 20,000 sq. meters, then prior clearance
from the Environmental Department is mandatory. The
same view is taken by the Division Bench of this Court in
the case of M/s. Vardhman Developers Limited vs.
Union of India & Ors. (Writ Petition (L) No. 2305 of
2013 with Notice of Motion (L) No. 539 of 2013 decided
on 18" December, 2013) by holding that no prior
permission is required from the Environmental
Department to put up construction below 20,000 sq.
meters.

4. In the present case, admittedly, the petitioners
have submitted plans for construction of more than
20885.18 sq. meters before the Corporation. The
petitioners had started their construction in the year
2010. According to the petitioners, they have completed
first phase upto 14750 sq. meters without obtaining
prior approval from the Environmental Department.
Subsequently, the environmental clearance was obtained
on 7" September, 2012 for construction of 38980 sq.
meters”,

case of M/s. Vardhman Developers Limited vs. Union of India &

Truptl
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Ors. (Writ Petition (L) No. 2305 of 2013 with Notice of Motion (L) No.
539 of 2013 decided on 18" December, 2013), the Division Bench of this
Court while dealing with the similar issue has accepted the undertaking
given by the petitioners that they would construct only upto 20,000 sq.
meters and shall not construct further. It means that in the said case,
the proposal was given for more than 20,000 sq. meters. He has
submitted that the petitioners have constructed upto 14,750 sq meters in
the first phase i.e., in 2010 for which the action was taken by respondent
No.1. He has relied on the sanctioned plan of first phase wherein the
Collector has approved the construction upto 13,027.37 sq. meters. He

has further submitted that the petitioners have not violated the rules and

#

;f'""{,-_"' ' ' «the notification. If the construction is beyond 20,000 sq. meters, then
.1 ( prior clearance from the environmental department is required.
Y
.r"'"; \
e S 5. The learned counsel for respondent No.1 has mainly relied on

- .;I' L)%
Section 15 read with Section 16 of the Environment (Protection) Act,

1986. She has submitted the if the party proposes to construct more
than 20,000 sq. meters, then at that time also, prior clearance from the
environmental department is mandatory. She has further submitted that
the petitioners had submitted their first proposal in the year 2009 and it

was of 20,885 sq. meters and, therefore, it was binding on the

Trupti Page 3 of 5
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petitioners to obtain prior clearance from the environmental

department.

6.  Heard submissions. Considered the documents and record placed
before this Court especially the circular dated 21* April, 2015 and the
notification of 2006. Both the documents disclose that for construction
beyond 20,000 sq. meters, prior clearance from the environmental
department is mandatory. If the construction is below 20,000 sq.
meters, such clearance is not required. In the case of M/s. Vardhman
Developers Limited (supra), the Division Bench of this Court has
accepted the undertaking given by the petitioners that they would not
construct more than 20,000 sq.meters and restrict upto limit as
prescribed in the circular. In the present case, though, the proposal was
 given above 20,000 sq. meters as pointed out by the learned counsel for

the petitioners, the authority has approved the construction upto

13,027.37 sq.meters and the construction was upto 14,750 sq. meters.

7 Under such circumstances, it cannot be said that there is breach of
law or rules under the Environment (Protection) Act, 1986. The
environmental department gave clearance on 7™ September, 2012 for
construction upto to 38,983.59 sq. meters. Therefore, I do not find any

breach or violation of the rules under Environment (Protection) Act,

Trupti Page 4 of 5
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1986 as per complained by respondent No.1. Hence, it is a fit case to
invoke the supervisory jurisdiction of this Court. Writ Petition is

allowed. Rule made absolute in terms of prayer clause (a).

(MRIDULA BHATKAR, J.)
720 14 5
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BEFORE THE NATIONAL GREEN TRIBUNAL
WESTERN ZONE BENCH, PUNE

(By Video Conferencing)

Appeal No. 26/2020 (WZ)
IN THE MATTER OF :

1. Mr. Ajay Jayvantrao Bhosale
Age; Adult, Occupation: Self employed,
R/0-25B, Cycle Society, Nana Peth,
Near Y. M. C. Club, Pune-411011,
Mob. No. 9673902727
[B-mail: ajaybhosale2?72@gmal com

Versus

1. Union of India,
Through Secretary,
Ministry of Environment and Forest,
Paryavaran Bhawan, CGO complex,
Lodhi Road, New Delhi-110001
Email: secy-moel@nic.in

2. Chief Secretary,
Government of Maharashtra,
Annex Building, Mantralaya, Mumbai 400032
E-mail: chiefsecretary@maharashtra gov.in

3. The Principle Secretary, Environment Department,
Government of Maharashtra,
Room No. 217, 2ud Floor, Annex Building
Mantralaya Mumbai-400032, Maharashtra

Email Address: psec. enviiitnaharashira.gov.in

4. State Level Environment Impact Assessment Authority-
Maharashtra(SEIAA)
Through Member Secretary,
15" Floor, New Administrative Building,
Mantralaya, Mumbai-400032, Maharashtra

Email: psec.enwamaharashtra.gov.in

5. State Expert Appraisal Committee (III}- Maharashtra (SEAC-III)
Through Member Secretary,
15" Floor, New Administrative Building,
Mantralaya, Mumbai-40032, Maharashtra

6. Mr. Anil U. Diggikar
Prineiple Secretary of DoE and Member Secretary- SEIAA,
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Government of Maharashtra,

Room No. 217, 2 Floor, Annex building,
Madam Kama Road, Mantralaya,
Mumbai-400032, Maharashtra

Email: psec.enviermaharashtra.gov.in

. Maharashtra Pollution Control Board,

Through Member Secretary,

Kalptaru Point, 3™ Floor, Near Sion Circle,
Opp. Cine Planet Cinema, Sion(E)
Mumbai-400022, Maharashtra

Email: ms@mpeb.gov.in

. Municipal Commissioner-PCMC

Pimpri-chinchwad Municipal Corporation,
PCMC Building, Old Mumbai- Pune Highway,
Pimpri, Pune-411018

Email: commissionendpemecindia.gov.in

. City Engineer- PCMC

Pimpri- Chinchwad Municipal Corporation,
PCMC Building, Old Mumbai- Pune Highway,
Pimpri, Pune-411018,

Email: bldp@pcmeindia.gov.in

10. Collector of Pune,

As Collector and President of District Environument,
Protection Committee-Pune,

Collector Office, Bund Garden,

Pune-411001

N Email: rde. pune-mhigov.in

M/s Bramha Leisures Private Limited,
A limited Company registered under Indian Company
Act-1952 with [CIN) U 55101PN2009PTC134096,

' Having Registered Office At-“Bramha House", 250/251

M. G. Road, Camp Pune-411001.
Emal: vishal574{@yahoo.co.in

Through its Directors
11A Surendrakumar Bramhadutta Agrawal
118 Vishal Srendrakumar Agrawal

....Respondent(s)

Counsel for Appellant(s):

Mr, Tanaji Gambhire, Advocate

Counsel for Respondent(s):

Ms. Manasi Joshi, Advocate for R-1 /MoEF&CC & R-7 MPCB

Mr. Aniruddha Kulkarni, Standing Advocate for R-4/SEIAA & R-5 /SEAC-TII
Mr. 8. Swaminathan, Advocate for R- 8 & 9/PCMC

Mr. Saket Mone along with Mr. Abhishek Salian, Advocate for R-11/PP

Page 2 of 25
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PRESENT:

CORAM: HON'BLE MR. JUSTICE DINESH KUMAR SINGH, JUDICIAL MEMBER
HON'BLE DR. VIJAY KULKARNI, EXPERT MEMBER

Reserved on :123.03.2023
Pronounced on : 03.04.2023

JUDGMENT

1. This Appeal has been preferred for quashing Environmental Clearance
dated 18.02.2020 granted by the Respondent No.4 /SEIAA Maharashtra
to Respondent No.11-M/s Bramha Lesure's Private Limited/ Project
Proponent; also it is prayed that the direction be issued to Respondent
No.2/ Chief Secretary Government of Maharashtra to take action against
the Respondent No.6/Anil U. Diggikar, Principal Secretary and Member
Secretary SEIAA for indulging into granting Environmental Clearance

T (EC) illegally,
d '.} mr*} -i Jﬂ ig\}?ha brief facts of this cases as submitted by the Appellant are as

a -~ N
. ‘

Y 0
" follows:

I‘Th,e Respondent No.11/Project Proponent has procured ex-post facto

";,_E.‘_nvimnmental Clearance dated 18.02.2020 to regularize illegal
@l et
==

e 209/A/2 CTS No. 4702, at Pimpri Chowk Taluka- Haveli, District- Pune.

-}.i/\-.)/t;’gmercial buildings project ‘Bramha Uszuri' situated at Survey No.
The Appellant had earlier filed Original Application No. 63/2019 against
the Project Proponent (PP) for not obtaining Environmental Clearance
and for violation of terms and conditions of Consent te Establish dated
10.03.2015. This Tribunal had appointed Joint Committee of State Level
Environment Impact Assessment Authority-Maharashtra (SEIAA) and
Maharashtra Pollution Control Board [MPCB) vide order dated
22.10.2019 which submitted its report dated 07.01.2020 disclosing
therein that the Project Proponent (PP} had carried out construction of

13806.523q.m without obtaining prior EC, for which the National Green
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Tribunal{iNGT) issued show cause notice to Project Proponent for
stoppage of further construction activity and also notices to all other
Respondent vide order dated 05.02.2020. A notice was served upon all
the Respondents on or before 17.02.2020, but in spite of service of notice
and having advance knowledge of ongoing proceedings of Original
Application No. 63/2019, Respondent No.4/ SEIAA, Maharashira and
Respondent No.6- Mr. Anil U. Diggikar in personal capacity granted EC
on 18.02.2020. It is further submitted that the as per the EIA
Notification 2006 dated 14.09.2006, it is mandatory on the part of the
Project Proponent (PP} to obtain the prior Environmental Clearance (EC)
from SEIAA and Consent to Establish from MPCB before commencement

of any construction work, yet the Project Proponent (PP) has started and

. .L;m'nplctcd substantial part of the project, details of which are given

beluﬂ_w:
Des{;riptiun EC Permission Completed Total Proposal
g Construction as
[:' per Joint
Committee
Report prior to
EC
Built -Up Area |0 13806.52 54600
(M2)

13. Note on the initiated work (if | Work initiated below 20000 sq. M.
Applicable) Withdrawal of Viclation Letter from
Government of Maharashira vide
letter No. SEAC-2013/ CR-449 /

TC-2DT. 10.03,2015

The concept of ex-post facto Environmental Clearance [EC) is not

permissible under Environmental jurisprudence in our country, The EC

Page 4 of 25
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in question is ex-post facto, Respondent No.4/SEIAA had full knowledge
of the fact that the construction of 13806.52 sq.m. against the total
potential BUA of 54600M? had already been carried out without
Environmental Clearance (EC) and that matter was subjudice before this
Tribunal, yet it proceeded to grant Environmental Clearance [EC) ex post
facto. If the EC is allowed ex-post facto, any Project Proponent (PP)
would complete its project by causing irreversible damages to the
Environment and thereafter would seek Environment Clearance, ex-post
facto, making the provisions of EIA Notification infructuous, which would
defeat the very purpose of Environmental Protection Law. The SEIAA had
failed to take any action against the Project Proponent for violation of ELA
Notification 2006. SEIAA as well as Expert Committee- SEAC is egually
liable for allowing the illegal structures of expansion and granting
Environmental Clearance (EC) to the project in gross violation of EIA
Notification, 2006. Reliance is placed on several judgments of Hon'ble
I J"; 'Mpex Court such as Common Cause vs. Union of India (2017) 9 SCC
39_9 to 578, Civil Appeal No. 10854/2016. The Project Proponent (PF)
) K f'i shas carried out construction of residential as well as commercial
\\ _J

b\ n\ﬁ) undertook excavation activity in 2012 and construction activity in

!,}..., ‘,dtn:ctures in industrial zone reserved in development plan and

December-2017. The Project Proponent (PP) has not preserved the top
layer of the fertile soil nor did it conduct ground water test. Under
ground water was used from bore well at project site without appropriate
clearance. Hence, the above prayers have been made.

3. This matter was first considered on 13.07.2020 with Original Application
No. 63/2019, Original Application No. 64/2019 and Original Application
No. 65/2019 mentioning therein that all said Applications were
connected matters arising out of the same cause of action and the next
date was fixed to be 29.09.2020, On the next date Original Application

No. 63/2019 along with the present Appeal were heard together and
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direction was given for issuance of notices to the Respondents
1,3,4,5,7,8,9,10 and 11 as other respondents had already appeared.
Thereafter, on the next date 10.12.2021, no material order was passed.
On 10.12.2021, for the first time, this Bench had taken up this matter
for consideration and recorded that the pleadings were not complete in
this case and directed the Respondents to file reply affidavits and posted
the matter for final hearing on 23.03.2023, This matter was finally heard

on 23.03.2023.

4. The stand of Respondent No.11/Project Proponent (PP)is as follows:

Denying the allegation made by the Appellant, it is submitted that the
Appellant has no loeus standi being not an aggrieved party, Appellant
resides about 10 Kilometres away from the location of the project,
therefore he, in no way could be affected by the execution of the said
project. For instant project, which has been classified as the category 8
(a) B(2) under EIA Notification 2006, as per sald provision the same is
exempted from scoping and public consultation. Environmental
Clearance (EC) was required to be obtained from SEIAA. All the
necessary steps were scrupulously followed by the Respondent
/No.3/SEIAA as well as other authorities after taking into consideration
all relevant aspecls concerning the environment and found this case to
be a fit one to grant of Environmental Clearance (EC). The object of the
EIA process is to ensure that all the environmental aspects were
examined prior to granting EC and that environment as well as
development concerns were appropriately balanced on the basis of
accurate information and following a detailed and exhaustive procedure
laid down for the purpose. When the experts apply their mind and follow
the detailed procedure as mandated by law before granting
Environmental Clearance (EC), the same would be treated to be valid
unless there are allegations of procedural impropriety, non-application of
mind or malafide. The Appellant should invoke its Appellate jurisdiction
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under Section 16 (h), only in those cases where the Appellant proves or
alleges that an Environment Clearance (EC) is granted arbitrarily, or
capriciously or perversely or where the authority has ignored settled
principles of law or procedure, but none of these grounds stands fulfilled
here. This Tribunal ought not to rely on the material and information
provided by the Appellant in order to reach different conclusion from the
one reached by the Authority, when the Authority had considered them
following due process. In view of the above, Appeal deserves to be
dismissed at the very threshold.

Further, it is mentioned that the Commencement Certificate [CC) was
obtained on 28" March 2008, for a Total Built up Area (BUA) of 17595
sq. m (FSI 8535.48 + Non FSI 9059.56 sq.m), in furtherance of which
excavation activity was commenced., As the total permissible built up
area in the Commencement Certificate (CC) was below the threshold limit
\\:UDOD sq. m., the Answering Respondent did not apply for grant of
-dph r EC. Thereafter, on 90 April, 2013, Answering Respondent obtained

}H’Cnmmencemcnt Certificate (CC) for construction of 21368.3 sq. m. (FSI

/“3285 51 sq. m + Non FSI 12082.77 sq. m).On 7Tt September, 2013, the

Answering Respondent applied for EC in order to commence
construction. On 24t March, 2014, the Hon'ble Bombay High Court in
Writ Petition No. [L) 655 of 2014, Glomore Construction and Ors. Vs.
the Union of India & ors ruled that EC was not required to be obtained
by the Project Proponent as long as the Project Proponent had not carried
out construction beyond the threshold limit of 20,000 sq. m. On 4t July,
2014, the Answering Respondents had applied for Consent to Establish,
In meetings held by the SEAC between 15% to 18% July 2014, the
Answering Respondent's proposal was considered for grant of EC by the
SEAC, wherein the proposal was declared as a violation case and show
cause notice was issued to the Answering Respondent under Section 5 of
the Environment Protection Act, 1986 (EP Act) read with EIA Notification
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2006 mentioning therein that the Answering Respondent had violated the
environmental mandate by commencing construction without prior EC. A
detailed reply was submitted by the Answering Respondent on 28t
September, 2014, Thereafter on 10" March, 2015, the Environment
Department, Government of Maharashtra withdrew the show cause
notice and declared that the Answering Respondent's proposal would not
fall in violation category. Such conclusion was arrived at after carefully
considering and verifying the reply. The basis for withdrawal of the said
notice was that Answering Respondent had commenced excavation/
construction activity in furtherance of Commencement Certificate (CC),
whereby permission was granted for construction upto 17595 sq. m.,
same being below 20,000 sq. m., which did not require prior EC to be

obtained. On 10" March 2015, the MPCB granted Consent to Establish

™y
; T L.’ TE) for five (5) years or up to commissioning of the proposed hotel. On
f.-: .
» /s \ ,Iﬁpril, 2015, a circular was issued by Environmental Department,
l' [ B T }G"nvcmment of Maharashtra categorically observing that EC would not be

g_fﬁqu:red to carry out construction as long as the actual construction

== chaﬂengﬂd and is still subsisting. On 30" September, 2015, the
answering Respondent had obtained another Commencement Certificate
for carrying out construction upto 22010.3 sq. m. (FSI 9260.12 sq. m. +
Non FSI 12750.16 sq. m). On 30% June, 2016, the Answering
Respondent had applied for EC with respect to the said project because
of proposed construction exceeding threshold limit of 20,000 sq, m. On
24t Movember, 2016, the answering Respondent had obtained
commencement certificate for carrying out construction upto 21213.9 sq,
m [FSI 8835.93 sq. m. + Mon FS5I 12377.95 2q. m. ). In or around the
year 2016 to 2017, the answering Respondent carried out construction of
the present project relying on the judgment of Honble Bombay High
Court in Writ Petition No. (L) 655 of 2014, Glomore Construction and
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Ors, Vs, the Union of Indla & ors and circular dated 21 April, 2015
and has not, till date exceeded the construction beyond the threshold
limit of 20,000 sq. m. On 28% April, 2017, the answering Respondent
had applied for Consent to Establish which was granted on 12th
November, 2017 for a period of five years pursuant to which construction
Is being carried out upto 51358.46 sq. m. On 31" March, 2018, the
answering Respondent had obtained commencement certificate for
carrying out construction upto 19991.4 sq.m (FSI 6998.59 sq. m. + Non
F31 12992.76 s8q. m.]. On 4t October, 2018, a Layout Plan was
sanctioned by PCMC/Respondent No.B-Municipal Commissioner and
Respondent No.9-City Engineer. On 5% December, 2018, in it's 77
meeting, the SEAC considered the Answering Respondent's application
for grant of EC which was deferred because of non-presence of Answering
Respondent. In the meeting of SEAC dated 24t April, 2019, the proposal
for EC was considered and SEAC appraised the proposal of the
answering Respondent and certain queries were raised. On 19" May
2019, the Appellant made a complaint with various authorities including
the MPCB raising identical issues which are sought to be raised in the

present Appeal as well as were raised in Original Application No. 63 of

i
/2019, On 22" May, 2019, MPCB conducted site visit of the said project.

Thereafter, on 10t June, 2019, another site visit was conducted by the
MPCB. On 25'% July, 2019, the Environment Department, Government of
Maharashtra, issued a show cause notice to the answering Respondent
and called upon to show why coercive action be not initiated against it in
furtherance of the complaint of the Appellant. In the meeting of SEAC
held on 26'% July, 2019 Answering Respondent's proposal was
considered and it was observed that the Environment Department,
Government of Maharashtra had issued the answering Respondent a
show cause notice, Therefore, SEAC postponed the hearing for 26 July,
2019 and kept the proposal of the answering Respondent in abeyance till
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any decision was taken on the show cause notice. On 29" June, 2019,
the MPCB issued a show cause notice to the answering respondent as to
why legal action be not initiated under the Water (Prevention & Control of
Pollution) Act, 1974, Air (Prevention & Control of Pollution) Act, 1981 and
Hazardous & Waste Rules, 2016, which was responded by the Answering
Respondent on 25 June 2019, 16% July, 2019 and 20t August 2019.
The Responses are contained in sub para a) to d) of paragraph 6.31 of

the Affidavit of Answering Respondent/ Project Proponent, which are as

follows:

a) "The Respondent No.1l has not violated any provisions of
the Environment laiw,

b) The Respondent No.1l commenced construction/
excavation in pursuance of the commencement certificate
issued in the year 2008. Wherein the permissible built up
area was 17595 sq. m. which is much below the threshold
limit, therefore, the Respondent No.11 wwas not required to
ohtain EC prior to commencing construction,

c) The Respondent No.ll subsequently changed the plans
with regards the said property and obtained various
commencement certificate. As the construction exceeded
the threshold limit to 20,000 m. after amendment in the
construction plan, the Respondent No.ll made an
application for grant of EC in the year 2013. However,
such EC was not granted.

d] The Respondent No. 11 relying on the circular issued by the
Environment Department, State of Maharashtra on 21+
April 2015 eommenced construction. It is worth mentioning
at this Juncture that till date the Respondent No. 11 has not
exceeds the threshold limit of 20,000 sq. m”

The main thrust in the response has been laid on the fact that the
Project Proponent did not exceed construction beyond 20,000 sq. m.,
hence did not require prior EC. on 16" November, 2019, the
Environment Department withdrew the proposed directions dated 15t
June, 2019, issued under Section 5 of the Environment Protection Act,
1986 (EP Act) read with the EIA Notification 2006 after due consideration

and verification of the submission of the Project Proponent. The reasons
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why the notice was withdrawn have been recorded in sub para a) to d) of
Paragraph 6.33 of the Affidavit of Answering Respondent/ Project

Proponent, which are as follows:

a) The Respondent No.ll commenced construction as per
commencement certificate (ssued in the year 2008,

b) As the plans were revised and the total built up area
exceeds 20,000 sq. m, the Respondent No.11 applied for
grant of EC on 7 September, 2013 and 30 June, 2016,

¢l Relying on the circular issued by Environment Department,
Government of Maharashtra dated 21% April, 2015, the
Respondent No.l1l has carried out construction upto
8467.69 sq. m.

d) It is clear that construction is below 20,000 sq. Mtrs, ancl
thus, is excluded from getting environment clearance as
per provision of the EIA notification, Further, if the
Respondent No.11 exceeds consitruction over 20,000 sq. m,
it is required to obtain an EC,

The main thrust in withdrawing the notice was on the fact that
the threshold level of 20,000 sq.m was to exceed pursuant to the revised
plan/commencement certificate dated 9™ April, 2013, therefore, the
answering Respondent had applied for EC on 7% September, 2013 and

30t June, 2016 but till then, construction was below 20,000 sq. m. The

__?;\ SEIAA in its meeting held on 10th December, 2019 again considered the

A ‘proposal of answering Respondent and took notice of the fact that the

|||1c:tic:e issued to the Answering Respondent under Section 5 of the
Environment Protection Act, 1986 (EP Act) had been withdrawn on 16%
November, 2019 and that SEAC also observed that the answering
Respondent had complied with all the points raised in 91® meeting,
therefore, it recommended the grant of EC to the answering Respondent.
Aflter 6% February 2020, SEIAA granted EC to the answering respondent
subject to complying with certain conditions, pursuant to the same on
18% February, 2020, the final grant of EC was made in favour of the
answering Respondent which has been impugned herein. Having cited

the above course of proceedings, it is mentioned that the entire
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procedure has been followed in accordance with law. Therefore, the

appeal deserves to be rejected.

. The stand of Respondent No.4/SEIAA is as follows:

Through it's affidavit dated 21.02,2023 at page No. 1053 to 1059 of the
paper book, the facts narrated by it are almost identical to the facts
which have already been mentioned by us above in the affidavit of the
Project Proponent. We find it to have been said by the SEIAA that in ita
994 Meeting held on 10.12.2019, it was noted that the earlier issued
show cause notice under Section 5 of the Environment (Protection) Act,
1986 had been withdrawn by the Environment Department vide letter
dated 16.11.2019 and that all issues relating to the Environment
including air, water, land, soil, ecology, biodiversity and social aspects
were examined and after being satisfied in regard to the fact that the
Project Proponent had satisfactorily complied all the peoints raised in the

\ 91Meeting of the SEAC-III, recommendation was made to it by SEAC for

1grant of EC. The said recommendation was considered by the SEIAA in
its 186" meeting dated 06.02.2020 which included conditions that the
Project Proponent would ensure that the CER (Corporate Environmental
Responsibility) plan is got approved from Municipal Commissioner/
District Collector and Standard EC conditions would be complied with by
the Project Proponent as mentioned in Office Memorandum issued by the
MOEF&CC dated 04.01.2019, and accordingly it granted EC in its
meeting held on 06,02,2019,

. The stand of Respondent No.7/MPCB is as follows:
The Project Proponent had obtained firsl consent to Establish on
10.03.2015 for TPA-9337.6b6 sq. m. & BUA 36611.49 sg.. m subjecl Lo
certain terms and conditions stipulated therein, where-in Bank
Guarantees of Rs. 10 lakh & Rs. 5.0 lakh & Rs. 2.0 Lakh were to be
furnished but the Bank guarantee demanded had not been submitted.
The answering Respondent granted revised Consent to Establish to
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Project Proponent on 12.10.2017 for Total Built up Area (BUA) 51358.46
sq. m. including utilities and services as per Commencement Certificate
issued by Local Bodies. It is further submitted that the Project Proponent
submitted Bank Guarantee of Rs. 10 Lakh as per Consent Condition. The
said Bank Guarantee is wvalid up to 11,10.2022. The answering
Respondent has granted amendment in Consent to Establish for
construction of Commercial development Project on 13.11.2020 which is
valid up to 31.10.2022, which is granted for Total Built up Area 5466789
sq.m. as per the Environmental Clearance dated 18.02.2020.

7. We have heard the learned counsel for the parties and perused the
record.

8. From the side of the Appellant following arguments have been made.
There is no provision for ex-post factoc EC in EIA Notification 2006,
therefore, the Environmental Clearance (EC) in question deserves to be
set aside. Thereafter, the appellant drew our attention to Page No. 934 of
the paper book which gives chronology in respect of the Environmental

/fN 0 7'\\
‘q Clearance (EC), Consent to Establish and Consent to Operate.

A_hereaﬂer, he drew our attention to Page No. 949 of the paper book

which shows that initially commencement certificate was issued to the

iy
J

;,. ",-"f » Project Proponent on 28.03.2008 for the Total Built up Area (BUA)
/
\,‘?‘/ 17995.00 sg. m. for which no Environmental Clearance (EC} was

\OF TNOY
e required. On 09.04.2013, the Project Proponent e¢nhanced the Total
Built up Area to 21368.30sq.m.,thereafter, the Project Proponent had

applied for Environmental Clearance (EC) on 09.05.2013 because the

Total Built up Area (BUA) of construction exceeded threshold limit of

20,000 sg. m. Subsequent Commencement Certificates dated

30.09.2015, 24.11.2016, 31.03.2018, 04.10.2018, 16.05.2019 and

08.01,2020 have been shown to have been granted for different Total

Built up Areas (BUA) with the conditions impeosed while granting these

commencement certificate, that EC would be obtained prior to initiating
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the construction beyond the 20,000 sq. m. Attention is also drawn by the
learned counsel for the Appellant to Page No. 950 of the paper book
which contains Maharashtra Pollution Control Board’s (MPCE) consents
and conditiona for obtaining Environmental Clearance, where-in it ia
recorded that Consent to Establish granted on 10.03.2015 for Total Built
up Area [BUA) 36611.49 sq. m., stipulates consent condition No.12
mandating obtaining prior Environmental Clearance, Similarly, Consent
to Establish granted on 12.10.2017 for Total Built up Area 51358.46 sq.
m. stipulates condition Neo.12 related to the same that is the Project
Proponent would obtain prior Environmental Clearance (EC). The main
thrust of the Appellant's argument appeared to be that when the Project
Proponent had in mind the larger construction to be made i.e. beyond
the 20,000 sq. m., in that condition he was required to obtain prior

Environmental Clearance even if construction had not exceeded 20,000

y, 8q. m. In view of this it was emphasized by him that the impugned EC
b

.'1whiuh has been granted, should be treated to have been granted ex-post
factn. There is no provision for ex post facto Environmental Clearance,
therefore the construction made by the Project proponent prior to
obtaining EC needs to be treated to have been made in violation and for

that Environmental Compensation should be assessed / levied from it

. On the other hand, from the side of the Respondent No.11/ Project

Proponent mainly it has been hammered that the judgment of Hon'ble
Bombay High Court in Writ Petition No. (L} 655 of 2014, Glomore
Construction and Ors. Vs, the Union of India & ors. says that there
was no requirement for prior Environmental Clearance (EC) to be
obtained for the present project as long as the Project Proponent did not
exceed actual construction beyond 20,000 sq. m. and he has also placed
reliance on judgment of Hon'ble Bombay High court in Writ Petition
Lodging No. 470 of 2013, M/s Saumya Buildcon Pvi. Ltd. Vs. Union of
India &Ors. delivered on 6™ March, 2013, where-in emphasis has been
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laid on Para- 17 which is quoted herein-below for the sake of

convenience :

"17. We do, however, find some substance in the last
submission made by the learned counsel for the petitioner that
even if the petitioner is required to obtain CRZ clearance from
MCZMA again on the basis that the built up area of the project
will exceed 20,000 sq. m., the petitioner is entitled to get the
same reliefs which this court has been granting in case of
many other parties where similar prayer was made. In Writ
Petition No. 1916 of 2012 (Vardhman Developers Limited Vs.
Union of India &Ors.) and Writ Petition No. 2809 of 2012
(Nahur Vivekanad Co-operative Housing Society Ltd, &Anr.
Vs. Union of India &Ors.) We have rejected a similar
contention urged on behalf of the respondent authorities that
when the project proponent cannot undertake construction
project for more than 20,000 sgq. m of built up area without
obtaining prior environmental clearance, the praoject proponent
cannot be allowed to commence the construction within the
limits of 20,000 sq. m of built up area withowt oblaining prior
environmental clearance. This court has held that when
clearance are required only for projects with built up area
exceeding 20,000 sq. meters, redevelopment profects for
residential buildings should not be unnecessarily delayed
even to the extent of construction upto 20,000 sq. meters
when the developer is ready to give undertaking not to exceed
the construction beyond 20,000 sg. meters without first
obtaining environmental clearance. This court has noted that

the Authorities take considerable time for taking a decision on
the application for envirenmental clearance or for CRZ
clearance. In the meantime the redevelopment projects are
being delayed. This court has granting relief in such cases on
the basis that even if ultimately the authorities were to reject
the applications for clearance, there will be no ilegality in so
far as the developer has made construction upto 20,000 sq.
meters.”

10. The relevant portion of the judgment of Hon'ble Bombay High

Court in Writ Petition No. (L) 655 of 2014, Glomore Construction and
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Ors. Vs. the Union of India &ors., delivered on 24" March, 2014 is as

follows:

“2. The grievance of the Petitioners is that though the
Petitioners propose to construct the buildings, which are less
than 20000 sq. m. and though this court, in number of cases,
has held that for construction of buildings, which are below
20000 sq. m., environmental clearance is not required, even
then, Respondents State have issued a stop work notice,
directing the Petitioners to stop the construction work of the
building which are in project and are admittedly below 20000
sq. m. [t is submitted that the petitioners have given an
undertaking that they shall not carry out construction work of
the buwildings beyond 20000 sq. m. It is submitted that in view
of this, the impugned notice which has been issued by the
Respondent No.3 may he stayed.”

“3. This court in several petitioners, has already held that
Environmental Clearance for the purpose of construction aof
building below 20000 sq. m. is not required and the said
orders have not been challenged by the Government of Apex
Court. A Notification, accordingly, has been issued by the
State government recently, taking into consideration, the law
laid down by this court. [n spite of that, the impugned notice
has been issued by Respondent No.2 Prima facie, therefore,

case is made out for grant of ad-inferim relief.”

Based on the above, learned counsel vehemently argued that it is

absolutely clear that the above judgment of the Hon'ble Bombay High

Court, which has jurisdiction over this Tribunal, have to be respected

and based on that position of law only, the judgment in the present

case should be delivered.
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LY,

From the side of the Applicant, in rebuttal, the reliance is placed

on the judgment passed by this Tribunal in Appeal No. 66 of 2014, Sunil

Kumar Chugh & Anr. Vs. Secretary, Environment Department

Government of Maharashtra 5 others, delivered on 3™ September,

2015, wherein reliance has been placed on Para 22, which is quoted

herein-below for the sake of convenience:

“22. Several judgments of the Hon'ble High Court of
Judicature at Bombay namely, copy of order dated
29,03.2012 in Naresh Janardhan Mali Vs. The State of
Maharashtra and Ors., copy of order dated 24.09.2012 in
Vardhaman Developers ltd. Vs. Union of India, copy order
dated 16.01.2013 in Nahur Vivekanad CHS Vs. Union of
India, Copy order dated 06.03.2013 in Saumiya Buildeon Put.
Leel. Vs, Union of India, Copy of order dated 09.05.2013 in
Tridhatu Ventures LLP Vs. State of Maharashtra, copy of order
dated 21.06.2013 tn vision Developers Vs. Union of India,
Copy of order dated 18.12.2013 in vardhaman Developers
Ltd. Vs. Union of India, copy of order dated 24.03.2014 in
Glomore Construction Vs. Union of India were cited to buttress
the claim that the construction without prior Environment
Clearance was legally permissible. In answer, Learned
Counsel appearing on behalf of the appellants submitted that
these judgments cannot be regarded as a law declared and
will not be binding upon this Tribunal, more particularly so
because the Hon'ble High Court gave permission to construet
up to 20,000 sq. meters without Environment Clearance only
on a case to case basis and did not expound law with
reference to BEIA Notification, 2006. It is true that the said
Judgments cannot be regarded as a law declared and binding
all courts within the territory of India as is the law declared
by the Supreme Court under Ariicle 141 of the Constitution.
However, if the expounding of the law has been made by the
Hon'ble High Court, such exposition of law will certainly have
persuasive effect on us. On perusal of these judgments one
fincls merit in the submission made by the appellants that the
Hon'ble High Court dealt with the exigencies of the fact
sifuation on case to case basis and granted permissions to
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construct up to 20,000 sq. meters without Environmental
Clearance. Nowhere we find that the Homble High Court
considered the scope and scheme of the EIA Notification, 2006
and expounded the law concerning need to have prior EC for
the construction as specified in Entry 8 fa) of EC Regulation,
2006. Significantly, in Vardhaman Developers case the
Hon'ble High Court, directed the petitioners not to claim any
equity on the basis of the order made and further clarifiecd that
no equity shall be createcl in favour of the petitioner when its
application for Environment Clearance is considered by the
Authority and the authority was to consider such proposals
for Environment Clearance on its merits without being
influenced by the order. The judgments, therefore, need not
persuade us to hold that the Respondent No.5 is without any
blame of violating EIA Notification, 2006 by undertaking
construction and continuing with it before the Environmental
Clearance was granted.”

12, Having relied upon the above judgment the learned counsel for the
appellant has distinguished the facts of Glomore Construction and Ors.
Vs. the Union of India &ors, from the facts of the case in hand and
pointed out that the view taken by the Honble Bombay High Court in
that case would have only persuasive effect on the Tribunal and that the
Tribunal found that nowhere the Hon'ble High Court considered the
scope and scheme of EIA Notification 2006 concerning the need to have
prior EC for construction as specified in Entry 8 (a) of EC Regulation
2006, therefore, this Tribunal should rely on the law laid down by the
Tribunal in above judgment, where-in it is said in Para 3 that the EIA
Notification 2006 dated 14" September, 2006 requires prior EC for
building and construction projects having Built up Area of more than
20,000 sq. m., which is issued by MoEF&CC, Government of India in
exercising of powers under Section 3 of the EP Act and rules framed
there-under. Further, in para 4, it is recorded that according to the

appellant, in the sald case, Slum Rehabilitation Autherity had recorded
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in clear terms that proposed Built Up Area of the project exceeded
20,000 sq.m. and, thus required EC from MoEF&CC, Government of
India and same will be insisted upon before approval of further EC/
Commencement  Certificate to first ERehabilitation  building,
Notwithstanding the fact that Notification of 2006 clearly stated that no
construction of any nature shall commence without ebtaining prior EC,
yet the construction of the project had started in full swing and the
authorities including the Environment Department, Government of
Maharashtra, failed to take any effective action against the construction

despite various complaints made by the Appellant.

13, In para -— 43 of the said judgment, it is recorded that the Project

Froponent violated the EC Regulations, 2006 by undertaking
construction before the EC was granted and thereby denied the realistic
environmental safeguard to be in place. Further, it is mentioned in that
paragraph, this begs a pertinent question as to whether EC in question
needs to be set aside and the construction which includes rehabilitation
\ component/ building comprising of 263 flats, 61 shops, 4 tenements of

(welfare centre, 4 tenements of Balwadi, Society office and Municipal

¥ ;

' Office, should be exposed to its logical consequence. In the opinion of the

!f.
':‘“\:Q_;’ Tribunal it was held that when there is some space left for providing

certain safeguards and seek compensation for the violation of EC
regulations, it would be rather harsh to set aside the EC and instead the
Project Proponent needs to be saddled with appropriate measure of
compensation and directed to make certain amendments in the
construction of sale component building, the construction of which has
been stopped vide order dated 30 April, 2014 to maintain status guo so
as to provide adequate parking spaces as required, to avoid spilling over
of the vehicles on the public streets and cause congestion of traffic

leading to adverse impact on the environment.
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14. Having cited this judgment learned counsel for the appellant urged
that in this judgment the Tribunal had considered the judgment
delivered by the Hon'ble Bombay High Court in Writ Petition No. (L) 655
of 2014, Glomore Construction and Ors, Vs, the Union of India &
ors., which has been cited above and yet the opinion expressed in it was
that if the Total Built up Area (BUA) exceeded 20,000 sq. m. it would
require prior EC and that the view taken by the Hon'ble Bombay High
Court that if the construction was not exceeding 20,000 sq. m., the same
would not be treated to be viclation even if the prior EC was not
obtained, as the same would be required only when the construction
exceeded 20,000 sq. m., the said view was discarded by the Tribunal

distinguishing the facts of the said two cases.

g

On the other hand, from the side of the learned counsel for the

.'Ect Proponent it has been vehemently argued that the opinion given
by the Tribunal that the judgment of Hon'ble Bombay High Court would
have only persuasive eflect on it and that nowhere the Hon'ble Bombay
ng,h Court considered the scope and scheme of EIA Notification 2006
= and expounded the law concerning need to have EC for construction as
specified in Entry 8 (a) of EC Regulation 2006, is wrong appreciation of
the judgment by the Tribunal and insisted that the view of Hon'ble
Bombay High Court should be adhered to.
16. On the basis of the respective arguments of the parties concerned,
we find that following questions need to be answered by us in this case
1) Whether it would be treated to be violation on the part
of the Project Proponent not to obtain prior EC, though
the project which it had undertaken to build up, was
ultimately going to exceed 20,000 sgq. m. Area, even if
actual construction remained below 20,000 sq.m., in
the light of the judgments of Hon'ble Bombay High
Court delivered in My/s Saumya Buildcon Put. Ltd.
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Vs. Union of India and Glomore Construction and
Ors. Vs. the Union of India &ors.?

I Whether the act of the Project Proponent, in not
obtaining prior Environmental Clearance, despite the
fact that it had in mind to construct the Project
beyond the 20,000 sq, m. and had obtained
commencement certificates also, though construction
remained below 20,000 sq.m., would be treated to be a
violation on its part, in view of the pesition of law laid
down by this Tribunal in Sunil Kumar Chugh & Anr.
Vs, Secretary, Environment Department
Government of Maharashtra 5 others?

[y Whether, if Tribunal comes to the conclusion that the
Project Proponent has committed viclation in not
obtaining prior EC and proceeded with the

construction, the EC would be required to be set aside

? if yes, its consequence.?
IV)  What relief appellant is entitled to granted ?
17. FINDINGS:
Findings on question No.1 & 2 :
In respect of question No.l and 2, we have gone through the
judgment of Hon'ble Bombay High Court in M/s Saumya
Buildcon Pvt. Ltd. Vs. Union of India case which in para-17
clearly says that if the Project Proponent deoes not exceed 20,000
sq. m. construction for residentinl buildings, without obtaining
Environmental Clearance the same would not be treated to be
violation of EIA Notification 2006, but as soon as it exceeds the
said threshold level, it would require prior EC. This very position
of law is reiterated by the Hon'ble Bombay High Court in the

Glomore Construction and Ors. Vs. the Union of India &sors.
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which is evident from the paragraph cited above. Against this
judgment, there is a judgment of this Tribunal, in Sunil Kumar
Chugh & Anr. Vs. Secretary, Environment Department
Government of Maharashtra 5 others case, which says that
whether construction exceed 20,000 sq. m. or not, if the project is
likely to exceed 20,000 sq. m. for which approval has been taken,
prior EC must be obtained by the Project Proponent before
starting any construction. In our view, EIA Notification 2006 is
silent on this point as to whether before initiating any
construction of building project, the prior EC would be required or
not, if construction exceeds 20,000 sq. m. at any future point of
time but this grey area appears to have been covered by the above
judgments cited by us. Since the Hon'ble Bombay High Court is
the jurisdictional High Court under whose jurisdiction this
Tribunal is functioning, the view taken by the Hon'ble Bombay
High Court would have to be followed by us, though in our view
the provision laid down in EIA Notification 2006 appears to be
that if large building construction project is to be undertaken by
any builder [Project Proponent who aims to certainly exceed
20,000 sq. m. of Total Built up Area, it should obtain prior EC in
the interest of protection of environment because at the initial
stage it would be feasible to put in place all such systems which
would be conducive to protecting environment after thorough
prior study. I at subsequent stage after crossing the Built up
Area of 20,000 sq. m., further permission is granted to expand a
project, that would certainly harm the environment. Butl because
of the above view taken by the Hon'ble Bombay High Court, we
are going by the same, In the present case, first Commencement
Certificate was taken in the year 2008 for the BUA 17995.00 sq.
m. which was below 20,000 sq. m. Threshold limit and hence
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prior EC was not required to be obtained before starting
construction. The Project Proponent in this case has been granted
commencement certificate on 09.04.2013 for Total Built up Area
21368.30 sq. m., exceeding 20,000 threshold limit. Therefore, it
required prior EC to be obtained. On 07.09.2013, application for
EC was moved before the SEIAA Maharashtra for which a long
process started for considering the same which is apparent from
the pleadings above and ultimately the impugned EC was granted
on 18.02.2020. Prior to grant of impugned EC, the Project
Proponent never exceeded the construction beyond the 20,000 sq.
m. as stated by it in para 6.18 of their affidavit at Page No.261 of
the paper book. Therefore, it is apparent that prior to applying for
the prior EC and same having been granted, the Project
Proponent did not exceed threshold limit of 20,000 sq. m and
whatever construction below that was done by it would not be
treated to be violation in terms of the judgments of the Hon'ble
Bombay High Court cited above. Because of this reason, we also
come to the conclusion that impugned EC would also not be

treated to be ex- post facto. Therefore, question Nos.1 and 2 stand

answered in favour of the Project Proponent against the appellant.

Finding on question No,3.
In respect of gquestion No.3, we are of the opinion that since the
answers to the guestion No.l and 2 have gone in favour of the
Project Proponent and against the appellant, this question would
require to be answered to the effect that no violation is committed
by the Project Proponent in proceeding with construction. It is
decided accordingly.

Finding on question No.4

In respect of question No.4 as regards relief to the appellant we

are of the view that the relief for quashing impugned EC does not
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deserve to be allowed. We may also note that the Project
Proponent has already given all the details of the measurea
taken/ to be taken by it for the entire project regarding water,
energy, management of waste, rain water harvesting, storm water
management etc, We have also noted that as per page No. 1082 of
the paper book, Project Proponent is going to incur the 1.99 cr.
which is 1.5% of Capital cost of project towards the CER and EC

specifically mandates to him to get that CER ([Corporate

Environmental Responsibility) approved from  Municipal

Commissioner / District Collector.

18. We have also noted that as per EC letter at page Nos. 32 to 42, PP
has proposed comprehensive plan for treatment and recycle/ reuse of
sewage, rain water harvesting, storm water management, organic Waste
Composting, energy conservation ineluding solar water heating, and tree
plantation. BEstimated project cost is Rs. 132,68 cr. Whereas capital cost
of environmental management plan (EMP) is Rs. 2.68 cr and annual O
&M provision is Rs. 58.27 lakh. EMP seems to be planned for both
already constructed as well as proposed construction. Hence,
apprehension that PP has tried to save on expenditure for protection of
environment stands dispelled.

19, At this stage we are seriously concerned about practice of granting

Commencement Certificate for BUA beyond 20,000 sq. m. by the

Municipal Authorities without ensuring availability of environmental

clearance when BUA is mare than 20,000 sq. m. In OA 13-2021 SEIAA

Maharashtra hat submitted affidavit dated 15.07.2022 stating that-

V1. In order to reiterate primary responsibility of Local Planning

Autherity Urban Local Bodies Circular instrictions are being issuecd

by Department of Environmental and Climate Change government of

Maharashira.

a) State of Commencement Certificate- At the time of granting
Commencement Certificate to construction projects where EIA
Natification, 2006 is applicable, the authority concerned, should
verify whether prior Environmental Clearance has been granted.
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If authority comes across any uwviolation, Commencement
Certificate should not be given unless the project has received
valid prior EC bearing EC identification Number. (ECs given after
20.10.2021 bear EC Identification Number) and the same to be
brought to the notice of Regional Officer Maharashtra Pollution
Control Board, who should initiate action in exercise of the
powers conferred under Section 5 of the Environment (Protection)
Act, 1986 and also inform EC Co-ordination Cell/ SEIAA/™

It seems that Government of Maharashtra has conveniently
forgotten the said Affidavit. We direct Chief Secretary Maharashtra
to personally ensure that necessary directions are issued within

one month of this order,

Appeal is accordingly dismissed.

Dinesh Kumar Singh, JM

Dr.Vijay Kulkarni, EM

April 3, 2023,
Appeal No. 26/2020(WZ)
Sachin J.
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Item No.6 (Pune Bench)

BEFORE THE NATIONAL GREEN TRIBUNAL
WESTERN ZONE BENCH, PUNE

(By Video Conferencing)

Misc. Application No. 10/2022(WZ)
In
Original Application No. 71/2016 (WZ)

Shri Ramdas Vasantrao Aancrao
...Applicant

Versus

State of Maharashtra & Ors.
...Respondentis)

Date of hearing: 06.12.2022

CORAM: HON'BLE MR. JUSTICE DINESH KUMAR SINGH, JUDICIAL MEMEER
HON'BLE DR. VIJAY KULKARNI, EXPERT MEMBER

Applicant ] Mr. Sandeep Vasant Bane, Advocate

. Respondent(s) : Mr, Sangram Singh Bhonsle along-with Ms, Samridhi Jain,

Advocates for B-2/PP
Mr. Girish Utangale, Advocate for R-5/SRA
Ms. Manasi Joshi, Advocate for R-6/MPCB

ORDER

\\ O F INO‘J}T This application has been filed by the Applicant praying to set aside

the order dated 20.10.2020, where-by Original Application No. 71/2016
(WZ) was dismissed in default, which is annexed at page 12 of the paper
book, It is submitted in this application that Applicant had filed M.A. No.
71/2017 (WZ) for restoration of the Original Application No. 71/2016
(WZ), which was allowed vide order dated 21.12.2017 by imposing cost of
Rs, 5,000/-, which was deposited by him vide receipt dated 31.01.2018,
copy of which has been annexed. Alter March, 2020, due to Covid-19
Pandemic, the Courts were closed and the Applicant/Advocate was not
intimated about assembly of the Tribunal., On 20,10.2020, this Tribunal
assembled through Video Conferencing and dismissed the Original

Application due to non-compliance of order dated 21,12.2017, although
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he had already complied with the said order on 31.01.2018, though the

receipt of depositing the fine could not be filed by him in the Tribunal.

2 It is further submitted that due to Covid-19 Pandemic, the Apex
Court had directed all subordinate Courts, not to pass any adverse order
in absence of either party or Advocates. He came to know about this
order on 07.06.2021, when the Court assembled after Summer Vacation.
Therefore, there is no delay in filing the present application. He has also
referred to the Judgment of Hon'ble Supreme Court in Suo Moto Writ
Petition (C) Ne. 03 of 2020, where-in period from 15.03.2020 to
28.02.2022 is directed to be excluded in computing the period of
limitation. In this backdrop, he has prayed that the impugned order

should be set aside and Original Application should be restored.

3. From the side of Respondent No. 2/Project Proponent, objection
has been filed stating that the Applicant had full knowledge about the
date on which dismissal order has been passed and for this, our attention

is drawn by the learned Counsel to the Cause list of this Tribunal dated

r"rﬂl.ﬂl,iﬂlﬂ, 08.01.2020, 10.01.2020, 15.03.2020, 16.05.2020,

30.06.2020 and 20.10.2020 and has indicated that the Original

/Application, which has been dismissed, was constantly being listing for

hearing though it kept being adjourned. He has also drawn our attention
to the Order of Registrar General of NGT dated 20.02.2020, where-by the
matters of Pune Bench were directed to be taken up by the Principal
Bench of NGT on daily basis and further Circulars of this Tribunal dated
13.02,2020 and 18.03.2020 have already been shown in order to
establish that the Applicant was well infurmed that this Tribunal was to
take up the matter on the appointed date, but he deliberately failed to
appear. Therefore, he does not require any indulgence of this Tribunal

and restoration application deserves to be rejected.

4, The learned Counsel for the Respondent No. 5 has also pointed out

that in para 8 of the application, the Applicant has submitted that he
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came to know about the Order passed by the Hon'ble Apex Court on
07.03.2021, directing that no subordinate Courts would pass any adverse
order in absence of party even then he moved the restoration application
dated 31.05.2020 after a considerable delay. Therefore, his conduct is

quite evident that he was never serious in contesting this matter.

8. We have heard learned Counsels for the parties and are of the view
that it is on record that this Tribunal was not functioning regularly and
that the matters were being taken up by the Principal Bench of NGT,
therefore, it could be possible that the Applicant might not have noticed
the date on which the same was to be taken up, hence it resulted in its
dismissal. The fact that he has deposited an amount of Rs. 5,000/- by
way of cost on 31.01.2018, the receipt of which is annexed at page no. 11
of the paper book, shows that he wanted to contest, but due to this
Tribunal not working regularly, it could be possible that he missed out
the date of hearing, because of which this application might have been
dismissed by this Tribunal, Therefore, giving benefit of this doubt, we
direct the Registry to restore the Original Application, giving the Applicant
last opportunity to contest, subject to cost of Rs, 10,000/~ (Rupees ten
thousand only) to be deposited in the aceount of the Bar Association of

NGT, Western Zone Bench, Pune.

. N k) '}:‘#‘\QI_'& Registry is directed to place this matter for hearing on 09.02.2023,
¥ LA
¥ i e
e, g, N\
a7 L
£ Ay, ey )"‘ | Dinesh Kumar Singh, JM
'a.l-\. : :l'
AN '/
Wy > Dr. Vijay Kulkarni, EM
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— December 06, 2022
Misc. Application No. 10/2022(WZ) In

Original Application No. 71/2016 (WZ)
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Delhi High Court
BEFORE DRr. S. MURALIDHAR, J.

Splendor Landbase Ltd. ... Petitioner;
versus
Delhi Pollution Control Committee ... Respondent,

W.P, (C) 543/2008 with 2714/08, 2771/08, 2772/08, 3815/08, 7081/08,
B143/08, B144/08, 8145/08, 8146/08, B147/08, 8148/08, 8149/08, 9040/08,
464/09, 465/09, 508/09, 509/09, 510/09, 511/09, 525/09, 794/09, 7575/09,
8208/09, 8751/09, 10860/09, 3095/08, 4319/08, 4321/08, 4322/08, 4323/08,

4330/08, 4333/08, 3905/08, 8789/08, 8901/08, 9128/09 & 1391 of 2010

Decided on September 30, 2010

A, Environment and pollution — Water (Prevention and Control of Pollution) Act, 1974 —
5. 33-A — Air (Prevention and Contrel of Pollution) Act, 1981 — 5. 31-A — Delhi Pollution
Control Committee — Powers under — On a collective reading of Ss. 25 and 33-A, the
legislative scheme appears to be that where there is a failure by a person to comply with
either S. 25(1)(a) or S. 25(5) of the Water Act then it would be open to the DPCC to
exercise its powers under 5. 33-A of the Act — Without giving any show cause notice under
5. 25(5) In the instant case and without waiting for the expiry of the time within which the
corrective steps have to be taken, it will not be open te the DPCC to straightaway Invoke its
power under 5. 33-A to order closure of the shopping mall or commercial or residential
complex concerned — That would make such exercise of power vulnerable to invalidation on
the grounds of arbitrariness and unreasonableness — The position as regards 5. 31-A of the
Air Act is no different — That power too cannot be exercised to straightaway order closure
of a building without giving the person concerned a prior show cause notice consistent with
the procedure outlined under the Rules under the Alr Act

B. Environment and pollution — Water (Prevention and Control of Pollution) Act, 1974 —
5. 25 — Air (Prevention and Control of Pollution) Act, 1981 — Ss. 21 and 22 — Delhi
Poliution Control Committee — Penalties, fines and environment damages in the form of
fixed sums of monies or by requiring bank guarantees — Levy of — Although the Chairman
of the DPCC may be the Chairman of the CMC, he is but one member in the CMC — There is
nothing to indicate that the decision of CMC was unanimous or by majority or that it was the
decision only of the Chairman — There Is no power under the Water Act or the Alr Act given
to the Chalrman to further sub-delegate his powers in regard to consent to establish or
consent to operate to the CMC — Such sub-delegation was obviously bad in law — Unless it
is shown, and it is not, that the other members of the CMC apart from the Chalrman were
performing a mere advisory role and had nothing to do with the actual grant or refusal of
the consent to establish or consent to operate, such decision by the CMC is clearly ultra
vires the Air Act and Water Act — Held no justification for the CMC to itself take decision as
regards the grant and refusal of the consent to establish under the Water Act and consent
to operate under the Air Act — Secondly, even where it agreed to grant consent to
establish, the CMC imposed a pre-condition that the applicant should pay a penalty or fine or
furnish a bank guarantee or in some cases all or some of them — There is no statutory basis
for such a direction to be issued by the CMC, or for that matter by even the Chalirman of the
DPCC — The grant of the consent to establish or consent to operate ought not to be made
conditional upon payment of some fine or penalty or furnishing of bank guarantee — Given
the object of the Water Act and the Alr Act, which is the prevention and control of pellution,
the mere payment of fine or penalty or furnishing of bank guarantee is unlikely to prevent
and control the likely pollution that can be caused — The basic approach adopted by the CMC
where such penalty or fine has been levied or bank guarantee secured appears to be faulty
— The decision to levy environmental damages and to seek the furnishing of bank
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guarantees has been sought to be justified by the DPCC with reference to 5, 31-A of the Air
Act and 5. 33A of the Water Act — 5. 31-A of the Air Act is more or less similarly worded as
5. 33-A of the Water Act and both provisions have been inserted by the 1988 Amandments
— Power includes the power of the DPCC to issue “any directions in writing to any person”
— The ‘Explanation’ to the provision clarifies that the power to issue directions includes the
power to direct “closure, prohibition or regulation of any industry, operation or process or
the stoppage or regulation of supply of electricity, water or any other service” — Yet, this
power has to be one coupled with a duty to act reasonably and fairly — It cannot be
stretched to Include a power to levy a penalty — Power to levy a panalty on any party is in
the nature of a penal power — Unless there is a specific power in the statute enabling the
authority to do so, it cannot levy penalties or damages with reference to the general power
under 5. 31-A of the Air Act or 5. 33-A of the Water Act

C. Environment and pollution — Water (Prevention and Control of Pollution) Act, 1974 —
5. 2(k) — Dalhi Pollution Control Committee — Prior consent of — “Trade effluent” —
Definition of — Amendment Act No. 53 of 1988 — What stood excluded from the definition
of “trade effluent” was "domestic sewage” — The word "sewage, itsell has been defined
under S. 2(g) to mean effluent from any sewarage system or sewage disposal works and
includes sullage produced from open drains — The word *sewage, when qualified by the word
‘domestic, should necessarily mean sewage produced from premises used for domestic
purposes — The word "domestic” when contra-distinguished from the expression “trade”
could mean a place used for residence rather than for business or trade — Definition of
“trada effluent” does not take o residential complex or even a commaercial shopping
complex or shopping mall out of the purview of S. 25(1) of the Water Act — A careful
reading of 5. 25(1) of the Water Act would show that It Is intended to cover not just
“industry” which discharges “trade effluent” but any “process or operation” that rasults in a
discharge of “sewage” not limited to trade effluent — The expression “"sewage or trade
effluent” in 5. 25(1)(a) Water Act which follows the words “operation or process, or any
treatment and disposal system or any extension or addition thereto, which is likely to
discharge...” Is wide enough to cover all kinds of sewage and not just “trade effluent” —
Likewisa, the expressions “process” and “operation” is not meant to be confined to
“industry” but to all kinds of processes and operations including those that take place in
kitchens and bathrooms of residential complexes and retail sales in shops and restaurants
and activities in the rest rooms of commercial shopping complexes and malls — Under 5. 25
{1){b), Water Act if the operation, process or the process that is proposed to be established
brings Into use “any new or altered outlet for the discharge of sewage” then S. 25(1) will
stand attracted — The proviso to 5. 25(1) states that where the steps to establish an
industry, operation or process have already commenced before the commencement of the
1988 Amendment Act, such steps may continue for a period of three months and if, the
person who has taken such steps makes an application for consent within that period, till
the disposal of such application — The proviso underscores the mandatory nature of the
requirement of even an ongoing construction to obtain prier consent to establish from the
State PCC

D. Environment and pollution — Air (Prevention and Control of Pollution) Act, 1981 — Ss,
21 and 22 — Delhi Pollution Control Committeea — Prior consent of — Where it is a residential
complex, while there may be no need to obtain prior consent to operate under 5. 21(1) of
the Air Act, once the construction activity commences, that activity has to ba In consonance
with the provisions of both the Air Act as well as the Water Act — Needless to mention, once
the complex, whether commercial or residential or a shopping mall, is functional, the norms
under both the Air Act and the Water Act, or for that matter the EPA or any other
environmental law will have to be complied with

E. Environment and pollution — Alr {Prevention and Control of Pollution) Act, 1981 — Ss,
21 and 22 — Delhi Pollution Control Committee — Prior consent of — The position where the
construction of a commercial shopping complex or shopping mall has been allowed to be
completed without a prior consent to operate — Unlike the fall back plan of action under S.
25(5) of the Water Act, the course of action avallable to the DPCC would be to inspect the
building in exercise of its powers under the Air Act and the Rules thereunder and then issue
a show cause notice requiring the builder or the owners or occupiers as the case may be to
comply with the conditionalities Imposed by it under the Air Act within a specified
timeframe, falling which the DPCC can issue further directions under 5. 31-A Air Act
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F. Environment and pollution — Water (Prevention and Control of Pollution) Act, 1974 —
Air (Prevention and Control of Pollution) Act, 1981 — Delhi Pollution Control Committee —
Conclusions

{I} Where a person proposes to establish a commercial shopping complex or a shopping mall or
even a residential complex, it would be necessary for such person to comply with the requirements
of 5. 25(1)(a) of the Water Act and apply to the DPCC for prior consent to establish.

{ii) Where a person has already established a commercial shopping mall or shopping complex or
residential complex and has not been issued any show cause notice till the completion of such
bullding then it would be pointless to require such persan to thereafter comply with the requirements
of 5. 25(1) of the Water Act. The available course to the DPCC In such event Is to invoke the powers
under 5. 25(5) of the Water Act and set out a time limit for such person to comply with the
requirements of the Water Act. Upon fallure to comply with the requirements as specified by the
DPCC, it would be open to the DPCC to Invoke its powers under 5. 33A of the Water Act after
complylng with the due process outlined under the Water Rules.

(i) Where a person has made an application for consent to establish and four months have
elapsed during which the DPCC has not communicated to him its decision thereon, then in terms of
5. 25(7) Water Act consent to establish will be deemed to have been granted, In such event the
question of the person being thereafter required to apply for consent to establish does not arise,

{iv} Where the bulltup area is more than 20,000 sq.m., the requirermnent of obtaining an EIA
clearance for such activity Is mandatory. The mere fact that an EIA clearance has been applied for
and obtalned by a person seeking to establish a shopping mall, shopping complex or residential
complex will not obviate the necessity of such person to again separately apply to the DPCC for a
consent to establish under the Water Act,

(v) Where an EIA clearance has already been granted by the MoEF, and the DPCC is thereafter
approached for grant of prior consent to establish or prior consent to operate, It would be Incurnbent
on the DPCC to avoid re-examining those aspects that have been examined by the MoEF while
granting EIA clearance, The DPCC will examine other aspects not covered by the EIA clearance.

{vl) The requirement of obtalning prior consent to operate under S, 21(1) of the Air Act applies to
a commercial shopping complex or shopping mall as these would fall within the definition of ‘industrial
plant’ under S, 2(k) of the Air Act, However on the present wording of 5. 21({1) Air Act, there is no
such requirement as regards a residential complex.

{vii} The requirement of having to obtain the consent to operate under S. 21 of the Air Act does
not get abvlated only because the person has an EIA clearance under the EPA,

{viil) The DPCC when approached with an application for consent to operate by a person who has
already obtained an EIA clearance, will examine only those aspects not covered by the EIA clearance.

(ix) During the phase of construction, and post-construction, the provisions of the Water Act, the
Alr Act and the EPA and other environmental statutes will apply to all types of bulldings and activities.

(%) Without issuing a show cause notice and without giving an opportunity to the alleged violator
to rectify the defects detected during an inspection of the premises carried out In accordance with the
relevant rules, the power to order a closure under either 5. 33A Water Act or 31A Air Act should not
generally be straightway invoked.

{xi) There is no power vested In the Chalrman of the DPCC, either under the Water Act or under
the Air Act to further sub-delegate the powers delegated to him by the DPCC as regards granting or
refusing consent to establish or consent to operate under the Water Act and the Alr Act respectively.
Any Committee established by the Chairman of the DPCC like the CMC has no power to itself decide
whether to grant or refuse the consent to establish or consent to operate. Such decision can be
taken elther by the DPCC itself or by its delegate /.e. the Chairman DPCC and no one else.

(xil} The decislons by the CMC or even by the Chalrman, DPCC to levy penalty or environmental
damages and insist on furnishing of bank guarantees as a condition for grant of consant to establish
or consent to operate are without the authority of law, There is no power under the Alr Act or the
Water Act which enables the DPCC or its Chalrman, much less the CMC, to pass such orders, Absent
specific provisions under the Water Act and Air Act which permit the DPCC or its Chairman to levy
and collect penalties, environmental damages or to pass orders for furnishing of bank guarantees,
the general power to Issue directlons under 5. 31A of the Alr Act and S. 33A of the Water Act cannot
be invoked for such purpose.

{xlil) Where there are multiple owners In a constructed building, the application for EIA clearance or
consent to establish or operate, as the case may be, will be made jointly by the buillder and such
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individual owners or occuplers. If the bullding has been completed without obtaining prior consent to
establish under S. 25(1)(a) of the Water Act it would be incumbent upon the person first receiving a
show cause notice from the DPCC in terms of S, 25(5) of the Water Act to infoerm the DPCC the
names of the persens to whom the whele ar part of the bullding in guestion has been sold or
transferred. The position is more or less similar under the Air Act. Notices can then issue to such
persons as well, Till such time the person first receiving a show cause notice furnishes the complete
particulars of subseguent transferees and till discharged, such person will continue to be answerable
under the Water Act and/or the Alr Act,
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The Judgment of the Court was delivered by

Introduction

DRrR. S. MURALIDHAR, J.— These are 38 writ petitions filed by builders of various
properties in the National Capital Territory of Delhi (NCT of Delhi) who have been
issued show cause notices and also directions by the Respondent Delhl Pollution

. Control Committee ('DPCC.) for alieged violation of Section 25 of the Water
(Prevention and Control of Pollution} Act, 1974 [hereafter 'the Water Act’) and
Sections 21 and 22 of the Air {Prevention and Control of Pollution) Act, 1981
[hereafter ‘the Air Act’]. Barring two petitions where the buildings constructed are
residential complexes, in each of the other petitions the building constructed is a
commercial shopping complex or a shopping mall.

2. The show cause notices have been issued on the ground that these Petitioners
had not, prior to commencing construction, applied to the DPCC for and obtained from
it the "consent to establish” under Section 25 of the Water Act or the DPCC's “consant
to operate” under Section 21 of the Air Act.

3. Some of the petitioners have constructed commercial complexes or shopping
malls of a builtup area of over 20,000 sq.m. They were therefore required to comply
with the environment impact assessment (EIA) notifications in terms of the
Environment (Protection) Act, 1986 (EPA). The EIA norms with which they are
expected to comply are set out In the EIA. notification dated 27th January 1994 as
further amended on 7th July 2004 and 14th September 2006, The issue that arises in

__________________________ e T T
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some of these petitions, where the commercial or residenlial complex is of abulltup
area of over 20,000 sq.m. is whether independent of the EIA clearance cbtained by
such petitioners from the Government of India in the Ministry of Environment and
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Forests (‘MoEF’), a separate consent to establish under the Water Act and a consent to
operate under the Air Act would nevertheless be required to be obtained from the
DPCC.

4. Another issue common to some of these petitions is the valldity of the levy by
the DPPC of penalties, fines and environment damages In the form of fixed sums of
monies or by requiring the Petitioners to furnish bank guarantees as a condition to the
grant of consent under the Alr Act and the Water Act.

5. The case of the Petitioners broadly stated is that the residential and commercial
shopping complexes and shopping malls are not covered under either the Water Act or
the Alr Act. Therefore there was no need for any of these Petitioners to have obtained
from the DPCC either prior consent to establish under Section 25 of Water Act or prior
consent to operate under Section 21 of the Air Act. The case of the DPCC is that the
activity of construction of commercial complexes, shopping malls and even residential
complexes is covered under both the Air Act and the Water Act and the fallure to
obtain prior consent to establish or prior consent to operate makes the petitioners
liable under either or both Acts. For complexes where the builtup area is over 20,000
sg.m. the stand of the DPCC is that the mere obtaining by such builders of EIA
clearance from the MoEF will not obviate the need to obtain separate prior consents
from the DPCC under the Water Act and Air Act,

Background to the Water Act and amendments

6. The first issue to be considered Is the applicability of the Water Act to the
complexes in question. Emphasis has been placed by both sides on the background to
the enactment of the Water Act. The Statement of Objects and Reasons ('SOR’) to the
Water Act as it was first enacted on 23rd March 1974 referred to a Committee set up
in 1962 to draw up a draft enactment for the prevention of water pollution. The SOR
noted that “the problem of pollution of rivers and streams has assumed considerable
importable and urgency in recent years as a result of the growth of the industries and
the increasing tendency to urbanization”. The Report of the Committee was circulated
to the State Governments and was also considered by the Central Council of Local Self
-Government. Based on the recommendation of the Central Council a draft bill was
prepared. The Bill was passed by both the Houses of Parliament and received the
assent of the President in 1974,

7. The Water Act underwent further changes in 1978 and thereafter in 1988,
Section 25 of the Water Act in its present form was a result of certain extensive
amendments made to it in 1988, Para 2 of the SOR of the Amendment Act No. 53 of
1988, which is relevant for the present purposes, reads as under:

"2. The Water Act is implemented by the Central and State Governments and the

Central and State Pollution Control Boards. Over the past few vyears, the

implementing agencies have experienced some more administrative and practical

difficulties in effectively implementing the provisions of the Act. The ways and
means to remove these difficulties have been thoroughly examined in consultation
with the implementing agencies.

YA Poge: 57

Taking into account the views expressed, it is proposed to amend certain provisions of
the Act in order to remove such difficulties, The State Leglislatures of Himachal
Pradesh, Manipur and Tripura have passed resolutions under Article 252(2) of the
Constitution authorizing the Parliament to amend the provisions of the Water Act to
give effect to those amendments.”
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8. Thereafter in Paras 3(lil) and 3(vi) of the SOR, It was explained that the Bill inter
alla sought to make the following amendments to the Act, namely:

“(ill) it is proposed to make it obligatory on the part of a person to obtain the
consent of the relevant Board for establishing or taking any steps to establish
any industry, operation or process which is likely to cause pollution of water and
also to empower the Boards to limit their consents for suitable periods so as to
enable them to monitor observance of the prescribed conditions;

{vl} it 15 pmpnsed to empower the Boards to give directions to any person, officer or
authority including the power to direct closure on regulation of offending
industry, operation or process or stoppage or regulation of supply of services
such as water and electricity.”

9, It is plain, therefore, that the amendments made in 1988 were with a view to
making it obligatory on the part of the person taking any steps to establish “any
Industry, operation or process which is likely to cause pollution of water....” to obtain

~ the prior consent of the State Pollution Control Committee (PCC).
Position under the Water Act
10. To recapitulate, one of the central issues In these petitions 1s whether there is
statutory reguirement in terms of Section 25(1){a) of the Water Act for persons
establishing a commercial shopping complex or shopping mall or a residential complex
to obtain prior consent to establish from the DPCC, Section 25 of the Water Act which
mandates such requirement reads as under:
“25. Restrictions on new outlets and new discharges—(1) Subject to the provisions
of this section, no person shall, without the previous consent of the State Board—
(a) establish or take any steps to establish any industry, operation or process, or
any treatment and disposal system or any extension or addition thereto, which
is likely to discharge sewage or trade effluent into a stream or well or sewer or
on land (such discharge being hereafter in this Section referred to as
discharge of sewage); or

(b} bring Into use any new or altered outlet for the discharge of sewage; or

(c) begin to make any new discharge of sewage:
Provided that a person in the process of taking any steps to establish any
industry, operation or process immediately befare the commencement of the
Water (Prevention and Control of Pollution)

B e e B e L L
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Amendment Act, 1988, for which no consent was necessary prior to such
commencement, may continue to do so for a period of three months from such

. commencement or, if he has made an application for such consent, within the said
perlod of three months, till the disposal of such application,

{(2) An application for consent of the State Board under Sub-section (1) shall be
made in such form, contain such particulars and shall be accompanied by such
fees as may be prescribed.

(3) The State Board may make such inquiry as It may deem fit in respect of the
application for consent referred to in Sub-section (1) and in making any such
inquiry shall follow such procedure as may be prescribed.

(4) The State Board may—

(a) grant its consent referred to in Sub-section (1), subject to such conditions as

~»,w*
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it may impose, being—

(i) in cases referred to in Clauses (a) and (b) of Sub-section (1) of Section 25,
conditions as to the point of discharge of sewage or as to the use of that
outlet or any other outlet for discharge of sewage;

(i) in the case of a new discharge, conditions as to the nature and
composition, temperature, volume or rate of discharge of the effluent from
the land or premises from which the discharge or new discharge is to be
made; and

(iil) that the consent will be valid only for such period as may be specified in
the order, and any such conditions imposed shall be binding on any person
establishing or taking any steps to establish any Industry, operation or
process, or treatment and disposal system of extension or addition thereto,
or using the new or altered outlet, or discharging the effluent from the land
or premises aforesaid; or

(b) refuse such consent for reasons to be recorded in writing.

(5) Where, without the consent of the State Board, any Industry, operation or
process, or any treatment and disposal system or any extension or addition
thereto, is established, or any steps for such establishment have been taken or a
new or altered outlet is brought into use for the discharge of sewage or a new
discharge of sewage |s made, the State Board may serve on the person who has
established or taken steps to establish any Industry, operation or process, or any
treatment and disposal system or any extension or addition thereto, or using the
outlet, or making the discharge, as the case may be, a notice imposing any such
conditions as It might have imposed on an application for its consent in respect
of such establishment, such outlet or discharge.

(6) Every State Board shall maintain a register containing particulars of the
conditions imposed under this section and so much of the register as relates to
any outlet, or to any effluent, from any land or premises shall be

Y.\ Page: 59

open to inspection at all reasonable hours by any person interested in, or affected by
such outlet, land or premises, as the case may be, or by any person authorized by him
in this behalf and the conditions so contained In such register shall be conclusive proof
that the consent was granted subject to such conditions.

(7) The consent referred to In Sub-section (1) shall, unless given or refused earlier,
be deemed to have been given unconditionally on the expiry of a period of four
months of the making of an application In this behalf complete in all respects to
the State Board.

(8) For the purposes of this Section and Sectlons 27 and 30—

{a) the expression '‘new or altered outlet” means any outlet which is wholly or
partly constructed on or after the commencement of this Act or which
{whether so constructed or not) Is substantially altered after such
commencement;

(b) the expression “new discharge” means a discharge which is not, as respects
the nature and composition, temperature, volume, and rate of discharge of the
effluent substantially a continuation of a discharge made within the preceding
twelve months (whether by the same or a different outlet), so however that a
discharge which is in other respects a continuation of previous discharge made
as aforesald shall not be deemed toc be a new discharge by reason of any
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reduction of the temperature or volume or rate of discharge of the effluent as
compared with the previous discharge.”

11. For further understanding the scope of the expressions used in Section 25(1) of
the Water Act, the definitions therein of the terms “outlet” occurring in Section 2(d)
(d), "sewage effluent” under Section 2(g) and “trade effluent” under Section 2(k) are
* relevant. They read as under:

*2(dd) ‘outlet’ includes any conduit pipe or channel, open or closed, carrying
sewage or trade effluent or any other holding arrangement which causes, or is likely
to cause, pollution;

2(g) 'sewage effluent” means effluent from any sewerage system or sewage

disposal works and includes sullage from open drains;

2(k) ‘trade effluent’ includes any liquid, gaseous or solid substance which is

discharged from any premises used for carrying on any industry, operation or

process, or treatment and disposal system, other than domestic sewage.”

12, One of the submissions made by Mr, Sorabjee, learned Senior Counsel on behalf
of the Petitioners is that the requirement of obtaining prior consent to establish in
terms of Section 25(1)(a) of the Water Act arises only where the activity in question is
to establish an “industry, operation or process” which in turn discharges “trade
effluent”. The argument is that a residential complex cannot produce “trade effluent”.
It can only produce domestic sewage which the legislature

has consclously excluded from the expression “trade effluent”. It is further urged that
what takes place in a commerclal shopping complex or shepping mall |s mere retail
sale of goods and services., There i5 no “industry, operation or process” that goes on
_inside a commercial shopping complex or mall that discharges “trade effluent”. On
behalf of the Petitioners, it is sought to be contended that the above provision was
never intended to cover shopping complexes, malls or the residential complexes. Mr.
Sorabjee submitted that the words "operation or process or any treatment and
disposal system or any system of extension or addition thereto” following the word
"industry” have to be read ejusdem generis the word “industry” and therefore was not
meant to cover an activity which Is not an industrial activity. It is contended that there
is no industrial activity that takes place in a shopping complex or mall or a commercial
complex. In other words, only Industries such as chemical Industries, metallurgical
industry, engineering industry and so on are meant to be covered by the Water Act,
Consequently, It Is argued that Section 25(1) of the Water Act is not altracted in any
of the present cases,

13, It must be noticed that the definition of “trade effluent” under Section 2(k)
underwent a change with the Amendment Act No. 53 of 1988. The definition of “trade
effluent” in the unamended Section 2({k) contained the words "carrying on any trade or
industry” following the words "..any premises used for...." This was replaced by the
words “..from any premises carrying on any Industry, operation or process, or
treatment and disposal system”. The idea was to expand the use of the premises and
not limit it to an industry but alse any process or treatment and disposal system. What
stood excluded from the definition of “trade effluent” was “domestic sewage”. The
word "sewage, itself has been defined under Sectlon 2(g) tc mean effluent from any
sewerage system or sewage disposal works and includes sullage produced from open
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drains. The word ‘sewage, when qualified by the word ‘domestic, should necessarily
mean sewage produced from premises used for domestic purposes, The word
“domestic” when contra-distinguished from the expression “trade” could mean a place
used for residence rather than for business or trade.

14. However, the above definition of “trade effluent” does not take a residential
complex or even a commercial shopping complex or shopping mall out of the purview
of Section 25(1) of the Water Act. A careful reading of Section 25(1) of the Water Act
would show that It Is intended to cover not just “Industry” which discharges “trade
effluent” but any "process or operation” that results in a discharge of "sewage” not
limited to trade effluent. The expression “"sewage or trade effluent” in Section 25(1)(a)
Water Act which follows the words “operation or process, or any treatment and
disposal system or any extension or addition thereto, which is likely to discharge...” is
wide enough to cover all kinds of sewage and not just “trade effluent”, Likewise, the
expressions “process” and “operation” is not meant to be confined to “industry” but to
all kinds of processes and operations including those that take place in kitchens and
bathrooms of residential complexes and retail sales in shops and restaurants and
activities in the rest rooms of commercial shopping complexes and malls,

15, The definition of the words “operation” and “process” as occurring In the New
Shorter Oxford English Dictionary (Leslie Brown Ed.) are as follows:

operation: An action, deed; exertion of force or influence; working,
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activity; an act of a practical or technical nature, esp one forming a step In a process

process: The action or fact of going on or being carried on; a continuous series of

actions, events or changes; a systematic series of actions or operations directed at

a particular end,

16. Under Section 25(1)(b), Water Act if the operation, process or the process that
Is proposed to be established brings into use “any new or altered outlet for the
discharge of sewage” then Section 25(1) will stand attracted. The proviso to Section
25(1) states that where the steps to establish an industry, operation or process have
already commenced before the commencement of the 1988 Amendment Act, such
steps may continue for a pericd of three months and if, the person who has taken such
steps makes an application for consent within that peried, till the disposal of such
application. The provise underscores the mandatory nature of the requirement of even
an ongoing construction to obtain prior consent to establish from the State PCC.

17. When the Water Act Was first enacted in 1974, the scale of both commercial
and residential shopping complexes as a result of urbanization was perhaps not
anticipated. There has been a dramatic increase in the number of residential and
commercial shopping complexes that have come up in urban metropolises in the
recent past. More significant Is the size of such commercial/shopping complexes.
Having huge shopping malls having a builtup area of 20,000 sq. m. is not an unusual
feature as is evident in seven cases in the present batch of writ petitions. The volume
of sewage that such residential and commercial complexes and shopping malls are
likely to discharge into the sewage system would Indeed be enormous. The recognition
of the need to have the regulatory authority, in these cases the DPCC, to be
approached by the builders of such complexes and malls for prior consent to establish
under the Water Act is consistent with the object of the Water Act as amended in
1988, The ultimate object is to ensure that there is effective prevention and control of

pollution.
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Purposive construction

18. In the considered view of this Court, It Is not possible to place a narrow
construction on the words "operation” and "process” occurring in Section 25(1) of the
Water Act. The words "operation or process” occurring in Section 25(1)(a) have to be
given the widest possible meaning and scope. This approach is consistent with the
SOR of the 1988 amendmaents to the Water Act which make it clear that the legislative
Intent was to expand the scope of the regulatory powers of the state PCC. The
principle of ejusdem generis Is therefore inapposite In the context. On the other hand
the principle of purposive construction commends itself for application, In Anderton v,
Ryan, (1985) 2 All ER 355, it was explained that: “Statutes should be given what has
become known as the purposive construction, that Is to say the Courts should identify
the ‘mischief that existed before passing of the statute and then if more than one
construction is possible, favour that which will eliminate the mischief so identified.” In
Pepper v, Hart, (1993) 1 All ER 42, it was held: "The Courts now adopt a purposive
approach which seeks to give effect to the true purpose of legisiation and are prepared
to look at much extraneous material that bears on the background against which the
legislation was enacted.” This has been consistently
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followed by our Supreme Court in New India Assurance Co. Ltd. v. Nusli Neville Wadia,
(2008) 3 SCC 279; Tanna and Modi v. CIT, (2007) 7 SCC 434 : AIR 2007 SC 2301 and
recently in a decision dated 31st August 2010 in Civil Appeal No. 5842 of 1998, Grid
Corporation of Orissa Lid. v, Easlern Metals and Ferro Alfoys, V1 (2010) SLT 581.

Position of residential complexes under the Water Act

19. While it is clear that commercial shopping complexes and shopping malls would
stand covered under Section 25(1)(a) of the Water Act, the position wis-a-vis
residential complexes is examined next., The DPCC is right in its contention that
residentlal complexes where there are a large number of residential apartments would
also be within the purview of Section 25{1)(a) of the Water Act. The residential
complexes are likely to discharge large volumes of “sewage"” as distinguished from
*trade effluent”. Section 25(1){(a) of the Water Act envisages any “operation or
process” which is likely to discharge “sewage”. The collective operation or processes
that take place within a residential complex is likely to discharge large volumes of
sewage into the municipal sewerage system. To repeat, these processes or operations
may take place within the tollets and bathrooms and kitchens of a residential complex.
They could also take place as a result of any treatment of such sewage collected in
some effluent treatment plant within a residential complex. Then there is the watering
of the lawns and plants in such residential complexes, Large volumeas of water may be
used for central air-conditioning or cooling, There can be many actlvities in a
residential complex which result in the use of water, generation and discharge of
sewage and the carrying of such sewage into main sewerage system for further

" treatment, In the circumstances, it is difficult to accept the contention of the
Petitioners that residential complexes would fall outside the purview of Section 25(1)
(a) of the Water Act.

20. The question whether the construction of a single-storeyed residential building
of insubstantial dimensions would attract Section 25(1)(a) of the Water Act need not
be answered In these petitions since none of them concerns such a situation. As far as
the present cases are concerned, the two resldential complexes which have been
constructed have a builtup area of 23,281 sq.m. and 10,733 sa.m respectively. It is
not possible therefore to underestimate the impact that the discharge from such

N

"



1285

] SCC Online Web Edition, © 2023 EBC Publishing Pwvt. Ltd,
SCC Page 11 Wednasday, July 05, 2023
Printed For: Ms. Deaptl Mohan Vidhil Parthers

w SCC Onlina Web Edition: hitp:ihwww. scconling.com

Ths ot i ;22023 EBC Publishing Pvt, Lid,, Lucknow,

residential complexes of large volumes of sewage would have on water pollution in
general particularly when such sewage joins the main sewerage system.

21, It was urged that as long as the municipal sewage system is being treated in
effluent treatment plants, and the discharged sewage from these complexes joins such
systems, there |s no need for each of these complexes to obtain a prior consent to
establish from the DPCC under the Water Act. This argument although attractive does
not account for the mandatory nature of the requirement to obtain consent to establish
under the Water Act. It also does not account for the fact that at the stages of pre-
construction, during construction and post-construction these complexes would
continue to attract the provisions of the Water Act. The liability under the Water Act
does not get exempted only because the sewage discharged from such complexes
joins the main municipal sewerage system which may or may not be treated in
keeping with the water pollution norms,

Water pollution during the construction phase

22. At this juncture it is important to understand the Impact that the activity of
construction of a commercial shopping or resldential complex or a shopping mall is
likely to have on water pollution. This Court wishes to draw a distinction between the
pre-construction stage when Section 25(1), Water Act is attracted and a prior consent
to establish is mandated and the construction phase itself which can also result in
pollution being caused. For instance during construction, water is drawn from bore
wells dug in the property itself or water is brought in through water tanks. Large
quantities of water are used during construction and used water is also discharged. If
unregulated, this could have an adverse Impact on the neighbourhood, the ground
water and generally on the municipal sewerage system.

23. The pollution that can possibly be caused by discharge of domestic sewage
from a residential complex or trade effluent from a commercial complex or industry
during the construction phase would attract the various provisions of the Water Act.
Even after completion of construction a functional residential or commercial complex
will have to abide by the water pollution norms stipulated by the Water Act. The DPCC
has been constituted under Section 4(4) of the Water Act, Section 9 of the Water Act
permits the constitution of committees by the DPCC, Under Section 11A the DPCC can
delegate its powers to Its Chairman. Section 16 of the Water Act sets out the functions
of the Central Pollution Control Board ("CPCB’). Section 21 of the Water Act empowers
the DPCC or any of its officlals to take samples of water “from any stream or well or
samples of any sewage or trade effluent which Is passing from any plant or vessel or
from or over any place into any such stream or well” for the purposes of analysis. The
word ‘sewage’ in this context would include “domestic sewage” as well. Section 23
gives the DPCC power of entry at any time any place for the purposes of performing
any of the functions entrusted by the DPCC to such officer for the purposes of
determining “whether and if so in what manner, any such functions are to be
performed or whether any direction or authorization served, made, given, or granted
under this Act is being or has been complied with”. Section 24 of the Water Act
prohibits the use of a stream or well for disposal of polluting matters. Consequently,
all of the above provisions of the Water Act get attracted when an activity, including
an industrial, trade, commercial or domestic activity, causes pollution. This power can
be exercised by the DPCC at any time during the construction phase and after the
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completion of construction when the complex in question becomes functional.
Applicability of Section 25 (5) Water Act to the cases on hand

24. While this Court accepts the contention of the DPCC that Section 25(1)(a) stood
attracted in these cases, the DPCC for some reason did not act at a time when the
construction of these residentlal and commercial complexes had either not commenced
or having commenced, had not been completed. [n other words, In most cases, as will
be seen in the discussion of the Indlvidual petitlons, the DPCC did not Issue a show
cause notice at a time when the constructions had either not begun or were in
progress. The show cause notice was invariably Issued by the DPCC after the
construction had been completed and in many cases after the completion certificate
was issued. In such a situation, to require the builder of such

complex to obtain “prior consent to establish” under Section 25{1)(a) of the Water Act
was a directlon that was not capable of being complied with, Unfortunately, this was
the only provision invoked by the DPCC In each of the cases to pass consequential
orders of either imposition of fine or damages or order closure.

25. It appears to this Court that with the bulldings In question having already been
constructed without obtalning prior consent to establish, the DPCC ought to have
fallen back on the legislatively envisioned 'Plan B'. What ought to have been done by
the DPCC was to invoke Section 25(5) of the Water Act. Section 25(5) talks of a
situation where an industry operation or process has already been established or the
steps for establishment have aiready been taken without obtaining the prior consent of
the State PCC. In such an event the State PCC has to serve, on the person who has
established or taken steps to establish, a notice imposing any such conditions as it
might have imposed If an application had been made for its consent “in respect of
such establishment, such outlet or discharge”.

26. The DPCC ought to have proceeded on the premlse that each of the buildings of
the petitioners were constructed without its prior consent to establish and then should

- have invoked its powers under Section 25(5) of the Water Act, What the DPCC has
however done in each of the cases is invoke Section 25(1) and therefore require the
petitioners to apply at that stage to it for consent to establish. While the DPCC was
armed with sufficient powers under Section 33A of the Water Act to Issue directions,
such directions must be such as are capable of being complied with.

27. It was urged by Mr. Sudhir Chandra, learned Senior Counsel for the DPCC that
by letting off the petitioners who had admittedly acted in violation of Section 25(1)(a)
of the Water Act a wrong message would be sent and a premium placed, as It were, on
brazen violations of the Water Act. Such submission, In the considered view of this
Court, does not reflect the correct |egal position. If for some reason the DPCC has
falled to take action against those who have established commercial or residential
complexes without abtaining prior consent to establish, then it is not as if no action
can at all be taken agalnst the builders, owners or occupiers of such complexes.
Section 25(5) has been enacted precisely for such a contingency. Section 26 of the
Water Act further arms the DPCC with review and monitoring powers and to change
the conditions imposed if they are found to be not effective. The DPCC can even after
the construction is complete, proceed to act in exercise of its powers under Section 25
(5) of the Water Act. In other words, the Legislature expects that the DPCC will act
vigilantly at all times to ensure that no violator escapes legal liability under the Water
Act.
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28. There is another aspect to the matter. There was no clarity about the correct
legal position till now even as far as the DPCC was concerned. These cases were for the
DPCC, in a sense, test cases. Section 25 of the Water Act was perhaps not invoked by
the DPCC earlier and in any event not on this scale against commercial or residential
complexes. Mot having acted at a time when it should have under Section 25(1) of the
Water Act and having allowed the construction of the complexes to be completed, It
would not be reasonable for the DPCC to insist that these petitioners must go back to
the stage of obtaining ‘prior consent to establish’. If after a show cause notice is
Issued under Section 25(5) of the Water Act and within the

WA Page: 65

time stipulated, the corrective measures are not put in place by the person who has
established the shopping mall or residential complex, then it would be open to the
DPCC to take further steps in accordance with Section 33A of the Water Act. As long as
the power to take action under Section 25(5) of the Water Act remains, there need not
be any apprehension of any wrong message being given to those who failed to obtain
consent of the DPCC prior to establishing the complexes.

Multiplicity of authorities does not render exercise of powers under the Water Act
iflegal

29. It was argued on behalf of the Petitioners that under Schedule XII to the
Constitution of India, read with Article 243W thereof, the powers, authority and
responsibility in relation to water and water treatment is exclusively vested in the
municipalities, le., in this case the Municipal Corporation of Delhl (*"MCD’), It was
further submitted that under the Delhi Municipal Corporation Act, 1957 (‘DMC Act’)
the powers to grant permission and regulate constructions of buildings in Delhi are
exclusively vested with the MCD. Reference is also made to the provisions of the Delhi
Jal Board Act (Delhi Water Board Act)., The submission is that there cannot be a
multiplicity of authorities over the same subject matter and that if the contrel and
regulation of water and sewage is within the exclusive domain of the MCD then the
DPCC cannot also exercise such powers’ in relation to the same subject matter under
the Water Act.

30. This Court is unable to agree with the above submission. The Water Act is in a
separate domain and its provisions will have to be complied with notwithstanding that
the MCD has the power to lay down a separate set of regulations and bye-laws for use
of water. For Instance, the MCD may have the power to levy tariffs for the use of water.
That does net mean that the DPCC cannot issue directions in regard to the prevention
and control of pollution of water. They operate in separate fields and both sets of
regulations and norms will have to be complied with. Incidentally Entry 5 in Schedule
XII reads: “water supply for deomestic, industrial and commercial purposes”. It
obviously does not cover the entire field of the use of water and treatment and
discharge of sewage.

Deemed consent In terms of Sectfon 25(7) Water Act

31. The Court would lilke to observe that when an application is made by a project
proponent for consent to establish under the Water Act, the DPCC has to process and
decide such application within four months in terms of Section 25(7) of the Water Act.
As will be presently seen while discussing the individual cases, there has been no
answer by the DPCC to the factual assertion In some of these cases that despite
applying twice for the consent to establish under Section 25(1) of the Water Act, no
response was received from the DPCC for well over four months after the making of
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such application. Consequently, where an applicant has not been communicated any
decision of the DPCC for four months after the making of an application, the deeming
provision of Section 25(7) would kick in and it would be deemed that the consent to
establish has been granted. If thereafter DPCC finds that any activity in the building
which has already been constructed attracts the provisions of the Water Act then it will
have to proceed in accordance with other provisions of the Act to prevent or control
such polluting activity. Section 25(1) of the Water Act cannot obviously be enforced If
the DPCC has allowed the four
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months period after the making of an application for consent to establish, as
envisaged under Section 25(7) of the Water Act, to elapse.

Summary of the position under the Water Act

32. The discussion so far on the legal position under the Water Act in relation to the

petitioners may be summarized thus:

(I} Section 25(1) of the Water Act is intended to cover not just ‘Industry’ which
discharges "“trade effluent” but any ‘process or operation’ that results in a
discharge of ‘'sewage’ not limited to trade effluent,

(ii) The words "operation or process” occurring In Sectlon 25(1)(a) have to be given
the widest possible meaning and scope. This approach is consistent with the SOR
of the 1988 amendments to the Water Act which make it clear that the
legislative intent was to expand the scope of the regulatory powers of the state
PCC. The principle of ejusdem generis Is therefore Inapposite in the context,

(iii) Commercial shopping complexes, shopping malls and even residential
complexes are covered by Section 25(1)(a) of the Water Act.

(iv) The llability under the Water Act does not get exempted only because the
sewage discharged from such complexes joins the main municipal sewerage
system which may or may not be treated in keeping with the water pollution
norms.

{v) The pollution caused by discharge of domestic sewage from a residential
complex or trade effluent from a commercial complex or industry during the
construction phase as well as at any stage after the complex becomes functional
would attract the various provisions of the Water Act.

{vi) With the buildings In questicn having already been constructed without
obtalning prior consent to establish, the direction of the DPCC that those who
had failed to obtain prior consent to establish should now apply for such consent
is a direction that is not capable of being complled with. Instead the DPCC
should invoke the powers under Section 25(5) of the Water Act, issue show
cause notices setting out the conditlonalities required to be complied with within
a timeframe and upon fallure to do so, Invoke the powers to Issue directions
under Section 33A, Water Act.

(vil) The Water Act is in a separate domain and its provisions will have to be
complied with notwithstanding that the MCD has the power to lay down a
separate set of regulations and bye-laws for use of water.

(viii) Where an applicant has not been communicated any decision of the DPCC for
four months after the making of an application, the deeming provision of Section
25(7) would kick in and It would be deemed that the consent to establish has
been granted. In such clrcumstances, Section 25(1) of the Water Act cannot
obviously thereafter be enforced.
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Position under the Air Act

33. Next for consideration are the provisions of the Alr Act and the validity of the
action taken thereunder by the DPCC. It requires to be first noticed that the definitions
of the different terms under the Air Act are not identical to the corresponding terms in
the Water Act. The words "alr pollutant” or "“air pollution”, “emission®, “industrial
plant” occurring in Sections 2(a), 2(b), 2(j) and 2(k) respectively of the Air Act read
as under!

*(a) “air pollutant” means any solid, liquid or gaseous substance including noise
present in the atmosphere in such concentration as may be or tend to be
injurious to human beings or other living creatures or plants or property or
environment;

(b) "air pollution” means the presence in the atmosphere of any air pollutant.”

(i) "emission” means any solid or liquid or gaseous substance coming out of any
chimney, duct or flue or any other outlet;
(k) “Industrial plant” means any plant used for any industrial or trade purposes and
emitting any air pollutant into the atmosphere.”

34. The requirement of obtaining from the DPCC a prior consent to operate flnws
from Section 21(1) of the Air Act which reads as under:

"*21. Restrictions on use of certaln Industrial plants.—(1) Subject to the provisions

of this section, no person shall, without the previous consent of the State Board,

operate any industrial plant for the purpose of any Industry specified in the

Schedule In an air pollution control area:

Provided that a person operating any Industrial plant In any air pollution control

area immediately before the commencement of Section 9 of the Air (Prevention and

Control of Pollution) Amendment Act, 1987 (47 of 1987), for which no consent was

necessary prior to such commencement, may continue toe do so for a period of three

months from such commencement or, if he has made an application for such

consent within the sald period of three months, till the disposal of such application.”

35. After Its amendment in 1988, the essential definitions remained unchanged,
The consert to establish or operate had to be obtained only where it was concerning
“any industrial plant in an air pollution control area”. It appears to this Court that as
far as the Air Act is concerned, the emphasis was only on consent to operate having to
be obtained for establishment of an industrial plant. Section 2(k) defines industrial
plant to mean “any plant used for any Industrial or trade purpose and made any area
pollutant into the atmosphere”. In the instant case, the expression “trade purposes”
therefore have to be distinguished from the Industrial purposes. The word “trade"
could have a wide meaning. It could include the transaction that takes place within a
Commercial shopping complex or a shopping mall. The word "air pollutant”, as defined
in Section 2(a), means the presence In the atmosphere “in such concentration as may
be or tend, to be injurious to the atmosphere or the other breeding creatures or plants
or property or environment”.

_______________ T L
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Therefore the activity has to be such that it results In the establishment of an
Industrial plant in an air pollution control area. Air pollution, in terms of Section 2(b) Is
“presence in the atmosphere of any air poliutant”,

36. A collective reading of Section 21(1) of the Air Act with Section 2(a), 2(b) and
2(k) thereof leads this Court to the concluslon that a commercial shopping complex or
a shopping mall would be covered within the scope of Section 21(1) of the Air Act. Mr.
B.B. Gupta, learned Counsel for some of the Petitioners drew the attention of the Court
to the Air (Prevention and Control of Pollution) Union Territory Rules, 1983 (UT Rules).
He submitted that Rule 2(h) of the UT Rules is the only provision which defines the
word “premises” which has been defined to mean “any building constructed or already
used for industrial or commercial purposes”. Far from supporting the submission of Mr,
Gupta, this definition suggests that even a building used for commercial purposes
would be covered by Section 21(1) of the Air Act. Likewise, Rules 9 and 10 of the UT
Rules and the forms thereunder do not exclude a commercial/shopping complex from
the applicability of the Sectlon 21 of the Air Act.

37. One of the submissions on behalf of the DPCC was that in most of these
bulldings, whether it was a commercial shopping complex or a residential complex,
there would be a 24-hour power back-up diesel generator set (DG set) that was likely
to cause air pollution and attract the provisions of the Alr Act, This submission was
sought to be countered by the Petitioners by pointing out that only such DG sets that
satisfy the pollution control norms would be used by the Petitioners and that this is an
event that was likely to take place after the building was commissioned and not at the
stage of consent to operate.

38. Here the Court would like toc make two observations. The position of the
applicability of Section 21(1) of the Air Act to commercial shopping complexes and
shopping malls is different from its applicabllity, to residential complexes. This will be
discussed in some detail shortly hereafter. Secondly, these cases are concerned with
the applicability of Section 21(1) of the Air Act at a stage when construction of the
Bullding in question has not commenced. The position of the applicability of the Air Act
to any on-going construction and to any building complex which is functional Is again
different.

39. As far as commercial shopping complexes or shopping malls are concerned, it
might be difficult to anticipate, even before the start of construction, what would be
the extent of use of DG sets. In any event this need not be the only factor that will
determine whether Section 21(1), Air Act applies to commercial shopping complexes
or shopping malls, Given the definition of "air pollutant” under Section 2(a) read with
Section 21 (1) of the Air Act, and the fact that the commercial shopping complexes or
shopping malls are going to be used for a trade or commercial activity, is sufficient to
attract the provisions of Section 21(1) of the Air Act. Whether or not the use of a DG
set will attract the provisions of the Air Act is a separate matter. It is obvious as and
when the building begins to get used for a trade or commercial purpose and DG sets
are used therein, If such DG sets do not comply with the pollution control norms, a
separate cause of action arises for the DPCC to take action,

40, Next the position vis-a-vis residential complexes may be examined, Since
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Section 21{1) of the Air Act only talks of obtaining prior consent to operate where the
air pollution is likely to be caused as a result of the operation of any “industrial plant
for the purpose of any industry specified in the Schedule”, there is no possibility of
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expanding the meaning of the word “industrial plant”, even on a purposive
construction, to include a residential complex. Reliance was placed by learned Senior
Counsel for the DPCC on the judgment of the Karnataka High Court in N/tin Majumdar
v, State of Karnataka, 2007 (4) Kar LJ 569, That case concerned a place used for
storage, which was held to be covered under the definition of ‘plant’. It is not possible
to stretch the meaning of the word 'plant’ to include a residential complex. The ratic of
the said decision is therefore inapplicable to a complex used only for residential
purposes, The contrast with the corresponding words in Section 25(1){a) of the Water
Act is Indeed striking when one examines Section 21(1) of the Air Act. The crucial
words “operation or process” inserted into Sectlon 25(1)(a) of the Water Act after the
1988 amendment do not find place In Section 21(1) of the Air Act. The resultant
position Is that as far as a purely residential complex Is concerned, on the present
warding of Section 21 (1) of the Air Act, there is no requirement of obtaining the prior
consent of DPCC to operate.

41. It was further contended on behalf of the DPCC that the construction ackivity
itself could cause both air and water pollution. One of the purposes of requiring the
obtaining of prior consents, as noticed by the Supreme Court in T.N. Godavarman
Tirumulpad v. Union of India, 2006 (10) SCALE 246 (the Vasant Kunj Ridge matters)
is the inevitable use of reinforced cement concrete (RCC) mix during construction.
There is a likelihood of air pollution being caused due to use of loose cement during
construction activity. Clearly, therefore, it is anticipated that the very activity of
construction is likely to cause both air and water pollution. This can be appreciated In
more than one context. Where what is belng constructed is a building that has to be
used for the purposes of a commerclal complex or shopping complex or shopping mall,
then apart from obtaining the consent to establish under the Water Act and consent to
operate under the Air Act, after the construction activity commences such activity will
have to nevertheless comply with the pollution control norms that would give rise to a
separate cause of action to the DPCC for the applicability of the provisions of the Water
Act and the Alr Act,

42, Where it is a residential complex, while there may be no need to obtain prior
consent to operate under Section 21(1) of the Alr Act, once the construction activity
commences, that activity has to be In consonance with the provisions of both the Air
Act as well as the Water Act. Needless to mention, once the complex, whether
commercial or residential or a shopping mall, is functional, the norms under both the
Alr Act and the Water Act, or for that matter the EPA or any other environmental law
will have to be complied with. '

43. The position where the construction of a commercial shopping complex or
shopping mall has been allowed to be completed without a prior consent to operate is
examined next. In such event, unlike the fall back plan of action under Section 25(5)
of the Water Act, the course of action available to the DPCC would be to inspect the
building in exercise of its powers under the Air Act and the Rules thereunder and then
Issue a show cause notice requiring the builder or the owners or occupiers as the case
may be to comply with the conditionalities imposed by it

-------------- L e e L L]

under the Air Act within a specified timeframe, failing which the DPCC can Issue
further directions under Section 31A Air Act.

Summary of the position under the Air Act
44, The position under the Air Act may be summarized:
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(i) A collective reading of Sectlon 21(1) of the Air Act with Sections 2(a), 2(b) and
2(k) thereof leads this Court to the conclusion that a commercial shopping
complex or a shopping mall would be covered within the scope of Section 21(1)
of the Air Act.

{ii} The definition of "air pollutant” under Section 2(a) read with Section 21(1) of
the Air Act, and the fact that the commercial shopping complexes or shopping
malls are going to be used for a trade activity, is sufficient to attract the
provisions of Section 21(1) of the Air Act

(ifi}) As far as a purely residential complex is concerned, on the present wording of
Section 21(1) of the Air Act, there is no requirement of cobtaining the prior
consent of the DPCC to operate,

{iv)} During the construction phase and after the complex becomes functional, every
bullding, whether It Is a commercial shopping complex or a shopping mall or a
residential complex, will have to comply with the norms under the Air Act and
the Water Act and for that matter the EPA.

{v) Where the construction of a commercial shopping complex or shopping mall has
been allowed to be completed without a prior consent to operate, the DPCC can
inspect the building, issue a show cause notice requiring time bound compliance
with the conditionalities imposed by it under the Air Act failing which it can issue
directions under Section 31A Air Act.

The position under the EPA

45. The EIA Notification dated 14th September 2006 requires the obtaining of a
prior EIA clearance for “new projects or activities listed in the schedule to this
notification”. The schedule includes, fnter alfa, building/construction projects/area
development projects and townships, Serial 8(A) concerns building and construction
projects. In column 4 it is stated that where the extent |s of equal to or more than
20,000 sg.m. and less than 50,000 sg.m. of bulltup area, the EIA clearance is
mandatory,

46. The appendix to the above EIA Motification sets out the format in which an
application has to be made for an EIA clearance. The second part of the format
concerns “use of natural resources for construction or operation of the Project {(such as
land, water, materlals or energy, especially any resources which are non-renewable or
in short supply)”. Serlal No. 2.2 asks for details about “"Water (expected scurces &
competing users)”. Appendix 2 sets out the exclusive requirement for construction
projects. In para 2 there is a detailed check-list concerning ‘Water Environment’. Para
2.1 requires the applicant to “give the total quantity of

water requirement for the proposed project with the breakup of requirements for
various users”. In particular, the following questions are asked:

*2.9. What the Impacts of the proposal on the ground water? (Will there be tapping
of ground water give the details of ground water table, recharging capacity, and
approvals obtained from competent authority, If any)

2.10. What precaution/measures are taken to the prevent the run-off from
construction activities polluting land & aquifers? (Give details of quantities and the
measures taken to aveid the adverse impacts)

2.11. How is the storm water from within the site managed? (Since the provisions
made to avoid flooding of the area, details of the drainage facilities provided along
with a site |ayout indication contour levels)
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2.12, With the deployment of construction labourers particularly In the peak period

lead to unsanitary conditions around the project site (Justify with proper

explanation)

2.13. What on-site facilities are provided for the collection, treatment and safe

disposal of sewage? (Gilve detalls of the guantities of wastewater generation,

treatment capacities with technology and facllities for recycling and disposal)

2.14, Give details of dual plumbing system if treated waste used is used for

flushing of toilets or any other use.”

47. As regards 'Alr Environment’ para 5 of the form lists out the various questions
that have to be answered by the applicant. The questions read as under:

*5.1. Will the project increase atmospheric concentration of gas and result in heat

islands? (Give details of background air quality levels with.........based for dispersion

models taking Into account the increased traffic generation as a result of the

proposed constructions)

5.2, What are the impacts on generation of dust, smoke, odours, fumes or other

hazardous gases? Give details in relation to all the metrological parameters.

5.3. Will the proposal create shortage of parking space for vehicles? Furnish details

of the present level of transport Infrastructure and measures proposed for

improvement Including the traffic management at the entry and exit to the project

site,

5.4, Provide details of the movement patterns with internal roads, bicycle tracks,

pedestrian pathways, footpaths, etc., with areas under each category.

5.5. Will there be significant increase in traffic noise and vibrations? Give details of

the sources and the measures proposed for mitigation of the above,.

5.6. What will be the impact of DG sets and other equipment on noise levels and

vibration in and ambient air quality around the project site? Provide details.”

WA Page: 72

48. The contention of those Petitioners who have obtained EIA clearance for their
projects is that by requiring them to again approach the DPCC for consent to establish
under the Water Act and consent to operate under the Air Act, the same exercise |s
being unnecessarily asked to be repeated by the DPCC. It is further submitted that
once the MoEF has aiready given clearance, It would not be open to the DPCC to again
examine those very issues and refuse either the consent to establish under the Water
Act or the consent to operate under the Air Act,

49, In reply it |s pointed out by the DPCC that under most of the EIA clearances,
one of the conditionalities imposed is that the applicant has to obtain consent to
establish under the Water Act and consent to operate under the Air Act respectively
from the DPCC. Additionally, reference is made to a Circular dated 21ist November
2006 Issued by the MoEF clarifying that an NOC from the State Pollution Control Board
("SPCB") and its consent to establish are “separate legal requirements, any project
proponent has to fulfil”. It is clarifled that "NOCs are required under Water and Air
Acts are mandatory requirement under those Acts and will have to be taken as
required and do not require to be intended as environmental clearance”. The DPCC has
also pointed out that there Is no question of repugnancy between the Air and Water
Acts on the one hand and the EPA on the other. To be fair to the Petitioners, It was not
their case that there is any repugnancy between the statutes In question. Their
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submission is that once they have obtained EIA clearance under the EIA Notification
dated 14th September 2006, they do not have to again go before the DPCC for a
. separate consent to establish and consent to operate.

50. This Court finds that there Is indeed an element of overlap between some of the
aspects examined by the MoEF while granting EIA clearance, and those aspects on
which the DPCC grants either consent to establish or consent to operate or both. At
the same time, the need to separately obtain consent to establish under the Water Act
and consent to operate under the Air Act from the DPCC is mandatory as clarified by
the MoEF In its Circular dated 21st November 2006. As explained by the Supreme
Court in State of Bihar v. Kedar Sao, (2004) 9 SCC 344, it is possible that more than
one enactment applies to the same facts and circumstances and |t Is possible that the
applicant may have to get clearances from different agencies for the same activitles.
The mere fact that an EIA clearance has been obtained from the MoEF cannot be a
ground to seek exemption from obtaining consent to establish under the Water Act
and consent to operate under the Air Act.

51. A possible balance that can be struck with a view to avoiding duplication is to
hold that when a holder of an EIA clearance applies to the DPCC for either consent to
establish under the Water Act or consent to operate under the Air Act, it would be
incumbent on the DPCC to ascertain the aspects that have already been examined by
the MoEF in granting the EIA clearance. Those aspects need not be again examined by
the DPCC. There is usually a role assigned to the SPCB under the EIA notifications.
Even assuming that the position In Delhi is different and the DPCC does not come into
the picture when an EIA clearance is granted by the McEF, it would nevertheless be
necessary for the DPCC to avold repeating the same exercise which has been
performed by the MoEF in granting the EIA clearance. Therefore, to the extent that
certain aspects have not been covered by the EIA

.......................................................................... e T R T —
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clearance, it would certainly be open for the DPCC to examine those aspects and
decide whether or not to grant consent to establish under the Water Act and consent
to operate under the Air Act.

Who should apply for consent?

52, It was submitted on behalf of the Petitioners that after the completion of the
construction in terms of valldly sanctioned plans the ownership of the property, or
portions thereof, usually changes hands. The question posed is, In such event, who
should apply for consent to establish or to operate and who should be called upon to
comply with the environmental norms?

53. It Is not as If the person who originaily applied for E1A clearance or the consent
to establish or consent to operate would have nothing to do with the property in
question once the construction Is complete. There may indeed be multiple owners in a
constructed building. In such event, if the builder already knows who they are, even
before construction commences, then the application for EIA clearance or consent to
establish or operate, as the case may be, will be made jointly by the builder and such
individual owners. If the building has been completed without obtaining prior consent
to establish under Section 25(1)(a) of the Water Act It would be incumbent upon the
person recelving a show cause notice from the DPCC in terms of Section 25(5) of the
Water Act to Inform the DPCC the names of the persons to whom the whole or part of
the building In question has been sold or transferred. Motices can then be issued to
such persons as well. Till such time the person first receiving a show cause notice
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furnishes the complete particulars of subsequent transferees and till discharged, such
person will continue to be liable to answer the show cause notice and to explain why
he should not be proceeded against for the violations of the Water Act. The position
would be more or less similar under the Air Act. In any event, since under the Rules
under both the Water Act and the Air Act there is a requirement that the DPCC should
conduct an enqulry or investigation before Issuing a show cause notice, that might
reveal the names of the persons to whom the notices should be Issued,
The ambit of DPCC's powers under Section 33A, Water Act and Section 31A Air Act
54. This brings up the next question as to the scope of the powers of the DPCC
under Section 33A of the Water Act and Section 31A of the Alr Act which are more or
less identically worded. Section 33A of the Water Act reads as under:
“"33A. Power to give directions—Notwithstanding anything contained In any cther‘
law, but subject to the provisions of this Act, and to any directions that the Central
Government may give in this behalf, a Board may, in the exercise of its powers and
performance of its functions under this Act, issue any directions in writing to any
person, officer or authority, and such person, officer or authority shall be bound to
comply with such directions.
Explanation—For the avoldance of doubts, it s hereby declared that the power to
issue directions under this Sectlon includes the power to direct—
(a) the closure, prohibition or regulation of any industry, operation or process; or

B LT
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(b) the stoppage or regulation of supply of electricity, water or any other service.”

55. The above provision opens with a non obstante clause, However, It Is subject to
the other provisions of the Water Act. It gives the DPCC the power to issue directions
in writing to any person, officer or authority and such person, officer or authority shall
be bound to comply with such directions. The directions would include the power to
order closure prohibition or regulation of any “industry, operation or process” or the
“stoppage or regulation of supply of electricity, water or any other service”, The power
of the DPCC under Section 33A Water Act is Iindeed wide, It implies within it the
requirement of following the principles of natural justice before the exercise of such
power, On a collective reading of Sectlons 25 and 33A, the legislative scheme appears
to be that where there |s a failure by a person to comply with either Section 25(1)(a)
or Section 25(5) of the Water Act then it would be open to the DPCC to exercise Its
powers under Section 33A of the Act. Without giving any show cause notice under
Section 25(5) in the instant case and without waiting for the expiry of the time within
which the corrective steps have to be taken, It will not be open to the DPCC to
stralghtaway invoke its power under Section 33A to order closure of the shopping mall
or commercial or residential complex concerned. That would make such exercise of
power vulnerable to invalidation on the grounds of arbitrariness and unreasonableness.
The position as regards Section 31A of the Air Act is no different. That power too
cannot be exercised to straightaway order closure of a building without giving the
person concerned a prior show cause notice consistent with the procedure outlined
under the Rules under the Air Act,

Valfdity of the levy of penalties and environmental damages

56. The powers of the DPCC to levy environmental damages and seek the furnishing
of bank guarantees as a pre-condition to the grant of consents are examined next.
Connected with this issue is the guestion whether the Chairman of the DPCC had the
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power to constitute a Consent Management Committee (*CMC’) which proceeded to
levy environmental damages, penalties, fines and require the Ffurnishing of bank
guarantees in some of these cases.

57. Section 15 of the Air Act provides for delegation of powers stating that a State
Board may, by general or special order, delegate to the Chairman or the member-
secretary or any other officer of the Board, its powers. Under Section 12(3B) of the
Water Act, a similar power has been conferred on the State Board to delegate its
powers,

58. It is pointed out by the Petitioners that the DPCC has, contrary to the relevant
provisions of the Water Act and Alr Act, delegated [ts powers with regard to granting
prior consent to establish or consent to operate and to Issue directions under Section
31A of the Air Act and Section 33A of the Water Act to the Chairman and Member-
Secretary. It is stated that the Chairman DPCC is also the Chairman of the CMC which
deals with the aspect concerning consent. It is accordingly sought to be contended
that there can be no sub-delegation by the Chairman of his powers to the CMC and the
decision taken by the Chairman with the assistance of the Members of the CMC is
invalid,

N Page: 75

59, If indeed it was the Chairman alone who was acting in exercise of the powers
delegated to him under Section 31A of the Air Act and Section 33A of the Water Act,
then the final decision to either agree to or to refuse the consent to establish or
consent to operate should have been taken Independently by the Chalrman. The
minutes of the meetings, however, show that this was the decision of the CMC.
Although the Chairman of the DPCC may be the Chalrman of the CMC, he is but one
member in the CMC, There is nothing to indicate that the decision of CMC was
unanimous or by majority ar that it was the decision only of the Chairman. There Is no
power under the Water Act or the Air Act given to the Chairman to further sub-
delegate his powers in regard to consent to establish or consent to operate to the CMC,
Such sub-delegation was obviously bad in law. Unless it Is shown, and it is not, that
the other members of the CMC apart from the Chairman were performing a mere
advisory role and had nothing to do with the actual grant or refusal of the consent to
establish or consent to operate, such decision by the CMC is clearly witra vires the Air
Act and Water Act.

60. In the Instant case, this Court is unable to find any justification for the CMC to
Itself take decision as regards the grant and refusal of the consent to establish under
the Water Act and consent to operate under the Air Act. Secondly, even where it
agreed to grant consent to establish, the CMC Imposed a pre-condition that the
applicant should pay a penalty or fine or furnish a bank guarantee or in some cases all
or some of them. There is no statutory basis for such a direction to be issued by the

. CMC, or for that matter by even the Chairman of the DPCC. The grant of the consent to
establish or consent to operate ought not to be made conditional upon payment of
some fine or penalty or furnishing of bank guarantee. Given the object of the Water
Act and the Air Act, which Is the prevention and control of pollution, the mere
payment of fine or penalty or furnishing of bank guarantee is unlikely to prevent and
control the likely pollution that can be caused. The baslc approach adopted by the CMC
where such penalty or fine has been levied or bank guarantee secured appears to be
faulty.
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61, The decislon to |levy environmental damages and to seek the furnishing of bank
guarantees has been sought to be justified by the DPCC with reference to Section 31A
of the Air Act and Section 33A of the Water Act. As already noticed, Section 31A of the
Air Act is more or less similarly worded as Section 33A of the Water Act and both
provislons have been inserted by the 1988 Amendments. A reference has already been
made to Section 33A of the Water Act. The power under the said provision Includes the
power of the DPCC to issue “any directions in writing to any person”, The ‘Explanation’
to the provision clarifies that the power to issue directions Includes the power to direct
"closure, prohibition or regulation of any industry, operation or process or the stoppage
or regulation of supply of electricity, water or any other service”. Yet, this power has to
be one coupled with a duty to act reasonably and fairly. It cannot be stretched to
include a power to levy a penalty.

©2. In the considered view of this Court, the power to levy a penalty on any party is
in the nature of a penal power. It is settled law that unless there is a specific power in
the statute enabling the authority to do so, it cannot levy penalties or damages with
reference to the general power under Section 31A of the Air Act or

A Paoge: 76

Sectlon 33A of the Water Act. The decisions In Khemka & Co. (Agencies) Pvt. Ltd. v.
State of Maharashtra, (1975) 2 SCC 22; J.K. Synthetics Limited & Birla Cement Works
v. Commercial Taxes Officer, (1994) 4 SCC 276 and India Carbon Ltd. v. State of
Assam, (1997) 6 SCC 479 are relevant in this regard. In Khemka & Co., the question
was whether an assessee under the Central Sales Tax Act, 1956 could be made liable
for penalty under the provisions of the Mysore Sales Tax, 1957 when there was no
provision in the Central Act for imposition of penalty for default in payment of tax.
Answering the question in the negative, the opinion of Ray CJ, writing for the majority
explained (SCC, p. 31):

25, Penalty is not merely sanction. It is not merely adjunct to assessment. It is not
merely consequential to assessment. It is not merely machinery. Penalty is In
addition to tax and is a liability under the Act. Reference may be made to Section
28 of the Indian Income-tax Act, 1922 where penalty is provided for concealment of
Income. Penalty is in addition to the amount of income-tax. This Court In Jain
Brothers v. Unlon of India, [1970] 77 ITR 107 (SC) sald that penalty |s not a
continuation of assessment proceedings and that penaity partakes of the character
of additional tax.”

63. In his concurring opinion Beg, 1, (as His Lordship then was) observed (SCC @

p. 35):

“39. On a consideration of the provisions mentioned above, it seems to me to be
clear that whatever may be the objects of levying a penalty, its imposition gives
rise to a substantive liability which can be viewed either as an additional tax or as a
fine for the infringement of the law. The machinery or procedure for its realization
conles into operation after its Imposition. In any case, |t Is an imposition of a
pecuniary liability which Is comparable to a punishment for the commission of an
offence. It iIs a well settled cannon of construction of statutes that neither a
pecuniary liability can be imposed nor an offence created by mere implication. It
may be debatable whether a particular procedural provision creates a substantive
right or llability, But, I do not think that the imposition of a pecuniary liability,
which takes the form of a penalty or fine for a breach of a legal obligation, can be
relegated to the region of mere procedure and machinery for the realizatlon of tax.
It is more than that. Such liabilities must be created bv clear. unambiguous. and
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express enactment. The language used should leave no serious doubts about |ts
effect so that the persons who are to be subjected to such a liability for the
infringement of law are not left in a state of uncertainty as to what their duties or
liabilities are. This is an essential requirement of a good government of laws. It is
implied in the Constitutional mandate found in Section 265 of our Constitution: *No
tax shall be levied or collected except by authority of law’.”

64, Later In India Carbon Ltd., the guestion arose whether sales tax authorities In
the States could charge interest when collecting and enforcing payment of central
sales tax. Following the decision In Khemka It was held that absent a substantive
provision In the central Act requiring the payment of interest on central sales tax, the
authorities in the states could not charge interest thereon. The resultant position is
that there being no specific provision in the Water Act or Air Act empowering the

DPCC to levy penaities, fines or environmental damages, or to require the furnishing of
bank guarantees, no such order or direction can be issued by the DPCC, much less the
CMC, in exercise of the general powers to issue directlons under Section 33A Water Act
and Section 31A, Air Act,

65. The DPCC has placed reliance upon the decislon of the learned Single Judge of
this Court dated 16th January 2009 in Writ Petition (C) No. 7516 of 2007 (Regent
Automobiles Pvt. Ltd. v. GNCTD). The Court in Regent Automobiles was interpreting
the provisions of the Delhi Common Effluent Treatment Plants Act, 2000 (DCETP Act).
Section 11 of the DCETP Act which contains a specific provision for penalty reads as
under:

"11. Penalty for non-payment within the specified time. If any amount payable by

any person s not paid within the date specified in the order it shall be deemed to

be in arrears and the appropriate authority may after such Inguiry as it deems fit,

Impose on such person a penalty not exceeding the amount in arrears.”

66. Section 16 of the DCETP Act reads as under:

"16. Power to give directions—Notwithstanding anything contained in any other law,

but subject to the provisions of this Act, the appropriate authority may, in exercise

of its powers and performance of its functions under this Act, Issue any directions in
writing to any occupier, soclety, person, officer or authority, and such occuplers,
society, person, officer or autherity shall be bound to comply with directions,

Explanation—For the avoidance of doubts, it s hereby declared that the power to

issue directions under this clause includes the power to direct—

{a) the closure, prohibition or regulation of any Industry, establishment, operation

or process; or

(b) the stoppage or regulation of supply of electricity, water or any other service.”

67. Further Section 17, DCETP Act spells out the consequences of failing to comply
with the direction issued by the authority. It enables the authority to levy a further
penalty in the event of such failure. In addition, Section 18, DCETP Act talks of penalty
for certain kinds of acts. Section 15, DCETP Act provides for residual penalty for
contravention of certain provisions of the Act. It was noticed by learned Single Judge
that, “but for Section 16 It can be argued that the entire range of sanctions including
penalties have been specifically provided by various provisions such as Section 11, 18,
19 and 20", It was in the above context that the question posed by the learned Single
Judge was ‘whether the general power to issue dlrections comprehends the power to
require bank guarantees to be furnished'? After referring to certain decisions which
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explained that ‘everything necessary to carry out the purposes of the grant can be
done by the authority entrusted with the power’, the learned Single Judge came to the
conclusion that the "Court cannot limit the options available to statutory authorities to
meet emerging challenges, towards ensuring compliance with the provisions”. Yet,
even [n that case the Court accepted the contention of the Petitioners that in the show
cause notices, preceding the impugned orders, there was no mention about the
possibility of issuance of orders
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requiring bank guarantees to be furnished. Further the orders did not indicate the
application of mind to what existed on site, and what was the standard required to be
complied with. Therefore while the challenge on account of lack of power failed, the
impugned orders were held not sustainable in law and set aside.

68. In the considered view of this Court, the above decision in Regent Automoblles
is of no assistance to the DPCC in the present case. The provisions of the DCETP Act
are different from the provisions of the Air Act and Water Act particularly with
reference to the pepalty provisions, In the DCETP Act, Sections 11, 17, 18 and 19 talk
of penaltles and it Is in that context It was held that the power under Section 16 of
that Act includes power to require furnishing of bank guarantee. Neither in the Water
Act nor In the Air Act is there any provision that permits DPCC to levy a penalty. That
power Is with the Courts and that too after returning a conviction. Chapter VI of the
Air Act and Chapter VII of the Water Act talks of penalties which result from a
conviction for violation of the provisions. Clearly, the penalties envisaged under the Air
Act and the Water Act can be levied only at the end of judicial proceedings before a
criminal Court. That power cannot be exercised by the DPCC, There is no provision
either under the Water Act or under the Air Act that empowers a State Board to levy
penalties or environmental damages, much less require the furnishing of a bank

guarantee,

69. This Court has, therefore, no hesitation In coming to the conclusion that orders
issued by the CMC or even the DPCC in the instant case levying penalty and requiring
furnishing of bank guarantees and making the grant of consent to establish under the
Water Act and consent to operate under the Alr Act conditional upon payment of such
penalties and furnishing of such bank guarantees are entirely without the authority of
law and require to be set aside. Procedural violations by the DPCC

70. This Court finds that the procedure adopted in the Instant case by the DPCC In
levying the damages and requiring the Petitioners to furnish bank guarantees was not
consistent with the requirements of the Rules under the Alr Act and Water Act., Under
Rule 20A(3) of the UT Rules the requirement is of serving a copy on the alleged
violator of the proposed directions and being given an opportunity of not less than 15
days from the date of service of a notice to file objections to the proposed directions,
Where the direction is for the stoppage or regulation of electricity or water or any other
service then under Rule 20A(4) copy of the proposed direction should be endorsed to
the occupier of the industry, operation or process, After the receipt of the objection
and within 45 days from that day, the DPCC should give an opportunity to the person
to file objections and after considering the objections and for reasons to be recorded in
writing, either confirm, modify or decide not to Issue such directions. Where the DPCC
decides that it is not expedient to provide such an opportunity on account of a
likelihood of grave Injury to the environment, It should record an opinion to that effect.

71. Rule 33 of the Water (Prevention and Control of Pollution) Rules, 1875 ("“Water
Rules”) spells out the procedure for makina an inauiry into application for consent. The
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said Rule reads as under:

"33, Procedure for making inquiry into application for consent—(1) On receipt of an
application for consent under Section 25 or Section 26, the Central

Board may depute any of its Officers, accompanied by as many assistants as may be
necessary, to visit the premises of the applicant, to which such application relates, for
the purpose of verifying the correctness or otherwlse of the particulars furnished In the
application or for obtaining such further particulars or information as such officer may
consider necessary. Such officer may, for that purpose, inspect any place where water
or sewage or trade effluent Is discharged by the applicant, or treatment plants,
purification works or disposal systems of the applicant and may required the applicant
to furnish to him any plans, specifications and other data relating to such treatment
plants, purification works or disposal systems or any part thereof, that he considers
necessary.

{2) Such officer shall before visiting any premises of the applicant for the purpose
of Inspection under Sub-rule (1) above, glve notice to the applicant of his
intention to do so in Form XIV. The applicant shall furnish to such officer all
facilitles that such officer may legitimately require for the purpose.

(3) An officer of the Central Board may, before or after carrying out an inspection
under Sub-rule (1) above, required the applicant to furnish to him, orally or in
writing such additional information or clarification, or to produce before him such
documents, as he may consider necessary for the purpose of investigation of the
application and may, for that purpese, summon the applicant or his authorised
agent to the office of the Central Board.”

72. This Court finds that in none of the cases the above procedure has been
followed by the DPCC. This would be discussed In greater detall while dealing with the
individual cases. This Court would like to emphaslse the power of the DPCC under
Section 31A of the Alr Act and 33A of the Water Act, which is indeed a coercive power,
has to be exercised with caution and after complying with the due process
requirements. The Rules under both statutes have to be mandatorily followed while
exercising such powers.

Conclusions

73. The summary of the conclusions of this Court are set out hereunder. It is
clarifled that these summary conclusions have to be read with the specific conclusions
under different sub-topics already set out hereinbefore:

(1) Where a person proposes to establish a commercial shopping complex or a
shopping mall or even a residential complex, it would be necessary for such
person to comply with the requirements of Section 25(1){a) of the Water Act and
apply to the DPCC for prior consent to establish.

(ii) Where a person has already established a commercial shopping mall or
shopping complex or residential complex and has not been issued any show
cause notice till the completion of such building then it would be pointless to
require such person to thereafter comply with the requirements of Section 25(1)
of the Water Act, The available course to the DPCC in such event s to invoke the
powers under
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Sectlon 25(5) of the Water Act and set out a time limit for such person to comply with
the requirements of the Water Act. Upon fallure to comply with the requirements as
specified by the DPCC, it would be open to the DPCC to invoke its powers under
Section 33A of the Water Act after complying with the due process outlined under the
Water Rules,

(ili) Where a person has made an application for consent to establish and four
months have elapsed during which the DPCC has not communicated to him its
decision thereon, then in terms of Section 25(7) Water Act consent to establish
will be deemed to have been granted. In such event the gquestion of the person
being thereafter required to apply for consent to establish does not arise.

{ilv) Where the builtup area is more than 20,000 sq.m., the requirement of
obtaining an EIA clearance for such activity s mandatory. The mere fact that an
EIA clearance has been applied for and cbtained by a perscon seeking to establish
a shopping mall, shopping complex or residential complex will not obviate the
necessity of such person to again separately apply to the DPCC for a consent to
establish under the Water Act,

{v) Where an EIA clearance has already been granted by the MoEF, and the DPCC is
thereafter approached for grant of prior consent to establish or prior consent to
operate, it would be incumbent on the DPCC to avoid re-examining those aspects
that have been examined by the MoEF while granting EIA clearance. The DPCC
will examine other aspects not covered by the EIA clearance.

(vl) The requirement of obtaining prior consent to operate under Section 21(1) of
the Alr Act applies to a commerclal shopplng complex or shopping mall as these
would fall within the definition of ‘industrial plant’ under Section 2(k) of the Air
Act. However on the present wording of Section 21(1) Air Act, there is no such
requirement as regards a residential complex.

(vil) The requirement of having to obtain the consent to operate under Section 21 of
the Air Act does not get obviated only because the person has an EIA clearance
under the EPA,

(viii) The DPCC when approached with an application for consent to operate by a
person who has already obtained an EIA clearance, will examine only those
aspects not covered by the EIA clearance.

{ix) During the phase of construction, and post-construction, the provisions of the
Water Act, the Air Act and the EPA and other environmental statutes will apply to
all types of builldings and activities.

(x) Without issuing a show cause notice and without giving an opportunity to the
alleged viclator to rectify the defects detected during an inspection of the
premises carried out In accordance with the relevant rules, the power to order a
closure under either Section 33A
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Water Act or 31A Air Act should not generally be straightway invoked,

(xi) There is no power vested in the Chairman of the DPCC, either under the Water
Act or under the Air Act to further sub-delegate the powers delegated to him by
the DPCC as regards granting or refusing consent to establish or consent to
operate under the Water Act and the Air Act respectively. Any Committee
established by the Chairman of the DPCC like the CMC has no power to [tself

"ol ()
i ,";'q_ J." .,?
j'? A AT jﬂ- i
i e e |
/ S f 0 L
", r'/- { | <
oy it | oy
| - I
. r‘_ll F 0 F 3y AT f d _IJ
\ Lo s/ Y/
\ s



] SCC Online Web Edilion, © 2023 EBC Publishing Pvi. Lid.
S‘ E‘ E Pagn 28 Waednesday, July 05, 2023
Printed For: Ms. Deepti Mohan Vidhil Partners

w SCC Online Web Edition: http:/iwww.scconline.com

Thi s wg gl ;o D 2023 EBC Publishing Pvi. Lid., Lucknow,

decide whether to grant or refuse the consent to establish or consent to operate,
Such decision can be taken either by the DPCC itself or by its delegate j.e. the
Chairman DPCC and no one else.

(xii) The decisions by the CMC or even by the Chairman, DPCC to levy penalty or
environmental damages and insist on furnishing of bank guarantees as a
condition for grant of consent to establish or consent to operate are without the
authority of law. There Is no power under the Air Act or the Water Act which
enables the DPCC or Its Chairman, much less the CMC, to pass such orders.
Absent specific provisions under the Water Act and Air Act which permit the
DPCC or Its Chairman to levy and collect penalties, environmental damages or to
pass orders for furnlshing of bank guarantees, the general power to |ssue
directions under Sectlon 31A of the Alr Act and Section 33A of the Water Act
cannot be invoked for such purpose.

{xiii) Where there are multiple owners in a constructed building, the application for
EIA clearance or consent to establish or operate, as the case may be, will be
made jointly by the bullder and such individual owners or occupiers. If the
building has been completed without obtaining prior consent to establish under
Section 25(1){a) of the Water Act it would be incumbent upon the person first
receiving a show cause notice from the DPCC in terms of Sectlon 25(5) of the
Water Act to inform the DPCC the names of the persons to whom the whole or
part of the building in question has been sold or transferred, The position is more
or less similar under the Alr Act. Notices can then Issue to such persons as well.
Till such time the person first receiving a show cause notice furnishes the
complete particulars of subsequent transferees and till discharged, such person
will continue to be answerable under the Water Act and/or the Air Act,

74. This Court would like to end this part of the judgment, before commencing to
examine the individual petitions, with the observation that the DPCC should take
proactive steps to make the correct legal position publicly known not only through its
website, but act in coordination with the governmental and municipal agencies, the
planning authorities, the construction industry, consumer associations as well as civil
society groups involved in Issues of environmental protection. Not only should DRPCC

. reorganize Itself as a vigilant regulator but seek the active cooperation of all of the
above interested parties. Also, to avoid any criticlsm of selective application of law, the
DPCC should ensure that the law applies and is

enforced In a uniform, predictable and certaln way, while ensuring that action taken is
within the four corners of the law,

Consideration of individual petitions

75. The individual petitions are now taken up for consideration W.P. (C) No. 2714 of
2008 (Vardhman Properties Ltd.)

76. The building in this case is a shopping-cum-office complex built on a
commercial plot, The total builtup area is 7700 sq.m. The show cause notice was
issued by the DPCC on 13th February 2008 asking the Petitioner to explain why it
should not be proceeded against for its failure to apply for a consent to establish under
Section 25 of the Water Act and consent to operate under Section 21 of the Air Act.
The show cause notice further stated with reference “you are proposing to
construct/have started constructlon activitles without obtaining prior 'Consent to
Establish® under Air and Water Acts from DPCC”, The Petitioner was asked to show
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cause why "“prosecution proceedings should not be initiated against you and/or your
establishment should not be closed under the appropriate provisions of the Acts for
contravention of the provisions of the aforesaid Acts”,

77. By the time the above show cause notice was issued, the building had already
been constructed. In fact, construction commenced on 7th June 2005 In terms of the
sanctioned building plan and was completed on 25th June 2007, The Petitioner replied
to the above notice on 18th February 2008. [nter alfia, It was pointed out that an
application was made on 3rd September 2007 under the Right to Information Act,
2005 ('RTI Act') on the exact criteria adopted by the DPCC for identifying commercial
complexes for the purposes of consent under the Air Act and the Water Act. The DPCC
had replied that commercial/residential bulldings not generating trade effluent are
required to discharge their sewage |ntoc sewage system maintained by Delhi Jal
Board/MCD/DDA which in turn was responsible for treating the sewage in the sewage
treatment plant as per the norms prescribed under the pollution control laws and in
such event consent was not required for the said commercial/residential buildings.

78. On 18th March 2008, an order was passed by the DPCC noting that a reply had
been filed by the Petitioner to the show cause notice on 18th February 2008 that “no
application has been made till date”. The case was then placed before the CMC
(Orange). It was decided by the CMC to direct the Petitioner to apply for consent to
establish and submit “Environmental Clearance obtained from MoEF, Govt. of India”
and an “affidavit indicating date of start of construction and completion of
construction, approved architectural drawing and completion certificate within 15 days
from the Issue of this letter”.

79. The challenge In the present petition is to the aforementioned order dated 18th
March 2008.

80. As already held by this Court hereinbefore that there was no question of the
Petitioner having to apply for environmental clearance from the MoEF in terms of the
ElA Notification dated 14th September 2006 since the builtup area was not above
20,000 sq.m, In the present case the builtup area was 7700 sgq.m. The categorization
of an industry as Crange, Red or Blue appears to that of the DPCC. It is not found
either under the Air Act or under the Water Act. Nevertheless, a
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commercial shopping complex required prior consent to establish prior to
commencement of construction. But once the construction was already complete, then
it was pointless to require the Petitioner to apply thereafter for consent to establish.

81. Thirdly, the Petitioner.s reply dated 18th February 2008 has been noticed but
not discussed by the DPCC in the impugned order. In particular, the Petitioner's
response to the reply received by it under the RTI Act has not been adverted to at all,
Although it |s pessible that the sewage generated by the shopping complex will join
the main sewage system which Is being taken to the effluent treatment plant of the
D18, that by itseif will not obviate the need to obtain consent to establish from the
DPCC.

82. It appears that DPCC itself was not very clear about the legal position and,
therefore, the above reply was glven under the RTI Act. It cannot be sald that the
DPCC estopped from rectifying Its position or correcting its understanding of the law.

B83. Inasmuch as the building already was constructed on 25th June 2007, by the
time the show cause notice dated 13th February 2008 was issued, the direction issued
by the DPCC requiring the Petitioner to thereafter apply for a consent to establish
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under the Water Act and consent to operate under the Air Act was a direction which
was incapable of being complied with,

84. This is, however, not the end of the matter. The DPCC can still proceed under
Section 25(5) of the Water Act requiring the Petitioner to comply with the pollution
control norms under the Water Act. This it can do after following the procedure under
Section 25(5).

B85. As far as Alr Act is concerned, the DPCC can Inspect the premises to ascertain
what is the extent of the air pollution caused, if any, and then |ssue notlce to the
Petitioner,

86. The direction issued In the Impugned order dated 18th March 2008, requiring
the Petitioner to apply for consent to establish and consent to operate, Is for the
aforementioned reasons not sustainable in law, While setting aside the impugned
order dated 18th March 2008 for the aforementioned reasons, this Court leaves it open
to the DPCC to now proceed in accordance with Section 25(5) of the Water Act and
other relevant provisions of the Air Act. If it finds after an inquiry or investigation that
the use of the premises is causing either water or air pollution, and corrective action is
not taken within the time limit set for the purpose, It can proceed further to issue
directions as envisaged under Section 31A, Air Act and Section 33A, Water Act.

87. The writ petition Is disposed of with the above directions,

- W.P. (C) No. 2771 of 2008 (Vardhman Properties Ltd.)

88. The total builtup area In the present case is to an extent of 6131.22 sq.m. The
building has been constructed on a commercial plot. The building Is a shopping
complex. Like in Writ Petition (C) No. 2714 of 2008, a show cause notice was issued
by the DPCC on 13th February 2008 requiring the Petitioner to apply for prior consent
to establish and consent to operate under the Air Act and the Water Act respectively. A
similar response was received from the Petitioner on 18th February
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2008 and a similar order as in Writ Petition (C) No. 2714 of 2008 was passed by the
DPCC on 18th March 2008,

89. Here again the construction commenced on 15th February 2005 and was
completed on 4th December 2006 i.e. much prior to the issuance of the show cause
notice. For the reasons already explained in Writ Petition (C) No. 2714 of 2008, the
impugned order cannot be sustained In law and is hereby set aside. It would
nevertheless be open to the DPCC to now proceed In accordance with Section 25(5) of
the Water Act and other relevant provisions of the Air Act but only after complying
with the due process requirements under the Rules. If after making its own
enquiry/investigations into the matter, it finds that the use of the premises is causing
either water or air pollution, and the corrective actlon is not taken within the time |imit
set for the purpose, it can proceed further to issue directions as envisaged under
Section 31A, Air Act and Section 33A, Water Act. The writ petition is disposed of with
the above directions.

W.P. (C) No., 2772 of 2008 (Vardhman Properties Ltd.)

90. The building in this case Is a shopping complex bullt on a commercial plot. The
total bulltup area is 5907.25 sq.m. The facts are identical to the facts in Writ Petition
(C) Nos. 2714 and 2721 of 2008, The date of completion of the bullding is 14th
December 2006,

91. For the reasons already stated hereinbefore, the impugned order dated 18th
March 2008 passed by Lhe DPCC is unsustainable in law and is hereby set aside. It
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would nevertheless be open to the DPCC to now proceed in accordance with Section 25
(5) of the Water Act and other relevant provisions of the Air Act but only after
complying with the due process requirements under the Rules. If after making its own
inquiry/investigations into the matter If it finds that the use of the premises is causing
either water or air pollution, and the corrective action is not taken within the time limit
set for the purpose, it can proceed further to issue directions as envisaged under
Section 31 A, Alr Act and Section 33A, Water Act, The writ petition Is disposed of with
the above directions.

W.P. (C) No. 7081 of 2008 (Pankaj Buildwell Ltd.}

92, The total builtup area in this case is 1593 sg.m. The building is & shopping
complex and is builtup on a commercial plot. The completion certificate was obtained
on 2nd June 2008 itself. It Is only thereafter on 14th February 2008 that the standard
show cause notice was issued by the DPCC which was identically worded as the show
cause notice dated 13th February 2008 in the cases of Writ Petition (C) Mos. 2714,
2771 and 2772 of 2008, The impugned order is dated 9th September 2008 which is
again identically worded.

93. The decision taken by the CMC on 3rd September 2008 has been placed on
record. It shows that apart from the Chairman, DPCC there were three other members
along with the Executive Engineer, Assistant Executive Engineer and Joint Executive
Engineer of the CMC. As regards the Petitioner, its contention that It had no DG set
and no bore well and there was no effluent were noted. The decision was to let the unit
file its application to the DPCC and Its case would be considered by the CMC on 30th
September 2008. The above decision of the CMC was communicated to the Petltroner
on 9th September 2008 asking It to file an application
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for consent to establish, This is the decision which has been challenged in the writ
petition.

94. For the reasons already stated hereinbefore, the impugned order dated 9th
September 2008 passed by the DPCC is unsustainable in law and is hereby set aside.
It would nevertheless be open to the DPCC to now proceed in accordance with Section
25(5) of the Water Act and other relevant provisions of the Air Act but only after
complying with the due process requirements under the Rules. If after making its own
inquiry/investigations into the matter If it finds that the use of the premises is causing
either water or air pollution, and the corrective action is not taken within the time limit
set for the purpose, it can proceed further to issue directions as envisaged under
Section 31 A, Air Act and Section 33A, Water Act. The writ petition is disposed of with
the above directions.

W.P. (C) No. 3815 of 2008 {Vardhman Properties Ltd.)

95. The building in question has a total builtup area 4735.62 sq.m. and is on a
commercial plot. The construction of the building commenced on 27th November 2003
and was completed on 2nd December 2004. A show cause notice was issued on 24th
April 2008 requiring Petitioner to apply for consent to establish. It was at this stage
that the present writ petition was filed challenging the sald show cause notice., An
Interim order was passed by this Court on 19th May 2008 directing the Respondent
not to take coercive action pursuant to the abovementioned notice dated 24th April
2008.

96. In the reply filed to the petition, a reference is made by the DPCC to the
Petitioner's response dated 6th May 2008 to the show cause notice |n which It was
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mentioned that the DDA has already issued a completion certificate, It appears that
the DPCC undertook an inspection of the site on 1st July 2008 and confirmed that the
builtup area was 4735.62 sq.m., and that the completion of the construction took
place on 2nd December 2004, The inspection team was also informed that the building
was under occupation since 1st April 2005 and the occupancy was to the extent of 50
to 60 persons. There was one DG set of 140 KVA along with two more DG sets located
at the terrace, there was no information about their KVA. Sewage connection was
avallable and the estimated waste water generation was 11.2 KLD. It was Informed
that the CMC was yet to take any declsion on the sald report.

97. This Court finds that the builtup area being 4735.62 sq.m., there was no
guestion of the Petitioner having to obtain an EIA clearance In terms of the EIA
Motification dated 14th September 2006. The construction having already been
completed on 2nd December 2004, the direction to the Petitioner to apply for consent
to establish which had to happen prior to commencement of construction was
incapable of being complied with.

98. The impugned orders dated 24th April 2008 of the DPCC are unsustainable in
law and are hereby set aside, It would nevertheless be open to the DPCC to now
proceed In accordance with Section 25(5) of the Water Act and other relevant
provisions of the Air Act but only after complylng with the due process requirements
under the Rules, If after making its own enquiry/Investigations into the matter if it
finds that the use of the premises is causing either water or air pollution, and the
corrective action is not taken within the time limit set for the purpose, it can

------------------------------------------------- e T
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proceed further to issue directions as envisaged under Section 31A Air Act and Section
33A Water Act. The writ petition Is disposed of with the above directions,

W.P. (C) No. 8143 of 2008 (Manish Buildwell Pvt. Ltd).
99, The total bulltup area of the commercial complex in the present petition |s 2160
_ sq.m. Construction of the building commenced some time in May 2007 and was
completed In May 2008. A show cause notice was thereafter issued on 6th June 2008,
On 16th October 2008, a directlon was issued by the DPCC requiring the Petitioner to
apply for consent to establish. This is identically worded as the direction issued by the
DPCC on 10th September 2008 in Writ Petition (C) No. 7081 of 2008.

100. For the reasons already explained hereinbefore, the directions contained in the
order dated 10th September 2008 and 16th October 2008 passed by the DPCC are
unsustalnable in law and are hereby set aside. It would nevertheless be open to the
DPCC to now proceed In accordance with Section 25(5) of the Water Act and other
relevant provisions of the Air Act but only after complying with the due process
requirements under the Rules. If after making its own inquiry/investigations into the
matter If it finds that the use of the premises is causing either water or air pollution,
and the corrective action is not taken within the time limit set for the purpose, it can
proceed further to issue directions as envisaged under Section 31 A, Air Act and
Section 33A, Water Act. The writ petition is disposed of with the above directions.

W.P. (C) No. 8144 of 2008 (Vardhman Properties Ltd.)

101. The total builtup area of the commercial complex constructed on a commercial
plot In the present petition is 18,250 sg.m. Construction of the building was
completed on l4th September 2007, An order was passed on 24th October 2008 by
the DPCC in terms of the declsion of the CMC at its meeting on 7th October 2008
asking the Petitioner to apply for consent to establish and also give parawise reply to
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the observation made by the special inspecting team on the Inspection that was
carried out on 3rd September 2008,

102. For reasons already mentioned, the direction to the Petitioner to apply for
consent to establish is now incapable of being complied with inasmuch as construction
was already completed on 1l4th September 2007. It is not clear if the due process
requirement of a prior show cause notice was complied with by the DPCC before
Issuance of the above direction. While setting aside the Impugned order dated 24th
October 2008, this Court leaves it open to the DPCC to initlate appropriate proceedings
in accordance with Section 25(5) of the Water Act and other relevant provisicns of the
Air Act but only after complying with the due process requirements under the Rules, If
after making Its own enquiry/investigations into the matter if it finds that the use of
the premises |s causing either water or air pollution, and the corrective action is not
taken within the time lImit set for the purpose, it can proceed further to issue
directions as envisaged under Section 31A, Air Act and Section 33A, Water Act. The
writ petition is disposed of with the above directions.

W.P. (C) No. 8145 of 2008 (Sachdeva Buildcon Pvt. Ltd.)

103. The total builtup area of the commercial shopping complex constructed on a

commercial plot in the present petition is 2407.7 sg.m. Construction of the building

commenced some time in January 2005 and was completed in May 2006, It appears
that on 28th April 2008 and 29th May 2008 the DPCC passed orders directing the
Petitioner to apply for consent to establish.

104. For the reasons already explained hereinbefore, this Court finds that the
Impugned directions are unsustainable in law and are hereby set aside. It would
nevertheless be open to the DPCC to now proceed in accordance with Section 25(5) of
the Water Act and other relevant provisions of the Air Act but only after complying
with the due process requirements under the Rules, If after making its own
inguiry/investigations into the matter if it finds that the use of the premises is causing
either water or air pollution, and the corrective action is not taken within the time limit
set for the purpose, it can proceed further to issue directions as envisaged under
Section 31 A, Air Act and Section 33A, Water Act. The writ petition is disposed of with
the above dlrectiuns.

W.P, (C) No. 8146 of 2008 (Rajesh Projects Indfa Pvt. Ltd.)

105. The total builtup area of the building constructed on a commercial plot in the
present petition is 5000 sq.m.{approx). Construction of the building commenced on
5th July 2005 and completed in April 2007. A show cause notice was Issued on 24th
April 2008 and a directlon was issued on 4th November 2008 asking the Petitioner to
apply for consent to establish.

106. For the reasons already explained hereinbefore, this Court finds that the
impugned directions are unsustainable in law and are hereby set aside. It would
nevertheless be open to the DPCC to now proceed in accordance with Section 25(5) of
the Water Act and other relevant provisions of the Alr Act but only after complying
with the due process requirements under the Rules., If after making Its own
inquiry/investigations into the matter if it finds that the use of the premises is causing
either water or alr pollution, and the corrective action is not taken within the time limit
set for the purpose, it can proceed further to issue directions as envisaged under
Section 31 A, Alr Act and Section 33A, Water Act. The writ petition is disposed of with
the above directions.
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W.P. (C) No. 8147 of 2008 (Rajesh Projects India Pvt. Ltd.)

107. The total bulltup area of the shopping mall constructed on a commercial plot
in the present petition is 3990 sq.m. Construction of the bullding commenced oil 27th
February 2003 and was completed on 27th July 2006. A show cause notice was issued
on 24th April 2008 and a direction was issued on 4th MNovember 2008 asking the
Petitioner to apply for consent to establish.

108. For the reasons already explained hereinbefore, this Court finds that the
impugned directlons are unsustalnable in law and are hereby set aslde. It would
nevertheless be open to the DPCC to now proceed in accordance with Section 25(5) of
the Water Act and other relevant provisions of the Alr Act but only after complying
with the due process requirements under the Rules. If after making its own
inquiry/investigations Into the matter if it finds that the use of the premises is causing
either water or alr pollution, and the corrective action is not taken within the time limit
set for the purpose, it can proceed further to issue directlons as envisaged under
Section 31 A, Air Act and Section 33A, Water Act. The writ petition is disposed of with
the above directions.

W.P. (C) No. 8148 of 2008 (Manish Buildwell Pvt, Ltd.)

109. The total builtup area of the building constructed on a commercial plot in the
present petition Is 8485.75 sg.m. Construction of the building commenced on 15th
June 2005 and was completed on 22nd May 2007, A show cause notice was Issued on
13th February 2008 and a direction was issued asking the Petitloner to apply for
consent to establish,

110, For the reasons already explained hereinbefore, this Court finds that the
impugned directions dated 18th March 2008 and 29th May 2008 are unsustainable in
law and are hereby set aside. It would nevertheless be open to the DPCC to now
proceed in accordance with Section 25(5) of the Water Act and other relevant
pravisions of the Air Act but only after complying with the due process requirements
under the Rules. If after making its own inquiry/investigations into the matter if it
finds that the use of the premises is causing either water or air pollution, and the
corrective action is not taken within the time limit set for the purpose, it can proceed
further to Issue directions as envisaged under Section 31A, Air Act and Section 33A,
Water Act. The writ petition Is disposed of with the above directions,

W.P. (C) No. 8149 of 2008 (Fargo Estates Pvt, Ltd.)

111. The total builtup area of the building constructed on a commercial plot in the
present petition is 10,100 sq.m. Construction of the building commenced on 2nd May
2004 and was completed some time in May 2006. A show cause notice was issued on
21st May 2007 and an order was passed on 31st October 2008 requiring the Petitioner
to pay environmental damages of Rs. 40 lakh and furnish bank guarantee of Rs. 95

" lakhs.

112. The above directions were stayed by this Court by an order dated 17th
November 2008,

113. For the reasons already explained hereinbefore, the Impugned order dated
31st October 2008 cannot be sustained In law and is hereby set aside. It would
nevertheless be open to the DPCC to now proceed In accordance with Section 25(5) of
the Water Act and other relevant provisions of the Air Act but only after complying
wilh Lhe due process requirements under the Rules. If after making its own
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inguiry/investigations into the matter if it finds that the use of the premises is causing
either water or air pollution, and the corrective action is not taken within the time limit
set for the purpose, It can proceed further to issue directions as envisaged under
Section 31A, Air Act and Section 33A, Water Act. The writ petition Is disposed of with
the above directions.

114. It will however not be open to the DPCC to levy any environmental damages
or requiring the Petitioner to furnish any bank guarantee for non-compliance with the
provisions of either Acts. The writ petition is disposed of with the above directions.
W.P. (C) No. 9040 of 1008 (Home Linkers Pvt. Ltd.)

115. The total bulltup area of the bullding constructed on a commerclal plot in the
present petition is 3,526.83 sg.m. Construction of the building commenced on 11th
November 2004 and was completed on 7th June 2006. A show cause notice was
issued on 14th February 2008 and orders were passed on 18th March 2008 and 19th
September 2008 requiring the Petitioner to apply for consent to establish.

%A Page: 89

116, For the reasons already explained hereinbefore, the impugned orders dated 18th
March 2008 and 19th September 2008 cannot be sustained in law and are hereby set
aside. It would nevertheless be open to the DPCC to now proceed in accordance with
Sectlon 25(5) of the Water Act and other relevant provisions of the Air Act but only
after complying with the due process requirements under the Rules. If after making its
own enguiry/investigations Inte the matter if it finds that the use of the premises is
causing either water or air pollution, and the corrective action is not taken within the
time limit set for the purpose, it can proceed further to issue directions as envisaged
under Section 31 A, Air Act and Section 33A, Water Act. The writ petition is disposed
of with the above directions.

W.P. (C) No. 464 of 2009 (Vardhman Land Developers Pvt. Ltd.)

117. The Petitioner purchased a commercial plot measuring 5112 sq.m. in Raja
Garden, New Delhi in an open auction held by the MCD on 6th May 2002 and a
perpetual lease deed was executed and building plans were sanctioned by the DDA on
24th March 2004. A completion certificate was issued on 31st January 2005,

118. The Petitioners pointed out that although they did not consider it necessary to
apply for consent to establish, they nevertheless did apply on 22nd November 2007
with the DPCC. A show cause notice was issued on 5th December 2007 which was
replied to on 13th December 2007 informing the DPCC that the application seeking
“consent to establish, was already pending. No reply was received from the DPCC. The
DPCC again sent a notice dated 14th March 2008 requiring the Petitioner to submit
environmental clearance, approved architectural drawings and the completion
certificate, Thereafter the DPCC sent a letter dated 26th May 2008 Informing the
Petitioner that its case was being placed before the CMC.

119. At its meeting on 21st August 2008, the CMC took note of the fact that the
total project cost is Rs. 44.14 crores and that in similar cases the CMC has levied
damages of 1% of the project cost and 2% of the project cost for bank guarantee
which in the present case worked out to damages as cash penalty of Rs. 44 lakh and
bank guarantee of Rs. 88 lakhs, The aforesaid damages as cash penalty and bank
guarantee valid for three years was asked to be furnished by 17th September 2008.
The Petitioner then made a representation which was again considered by the CMC in
its meeting held on 7th October 2008. The CMC now reduced the penalty amount to
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Rs. 40 lakh and bank guarantee amount to Rs. 85 lakh and asked the unit to comply
with the directions of 6th July 2008,

120. It was at that stage that the Petitioner filed the present writ petition in which
by an order dated 27th January 2009 an interim order was passed restraining the
Respondents from taking any coercive action against the Petitioner,

121. As explained hereinbefore, the DPCC had no power to require the Petitioner to
pay environmental damages or to furnish bank guarantee and, therefore, the
impugned directlon Is wholly unsustainable |n law and Is hereby set aside, If indeed
the Petitioner had already filed an application for consent to establish on 22nd
Movember 2007, then in the absence of any reply thereto by the DPCC In terms of
Section 25(7) of the Water Act such consent is deemed to have been granted.

122. This will, in any event, not preclude the DPCC from taking action against the
Petitioner after an inspection undertaken by it of the premises hereafter. If the
Petitioner or any one in occupation of the building In question is found to be acting in
violation of the provisions of either the Water Act or the Alr Act, the DPCC can proceed
to take action but only after following the due process of law as envisaged by the
Rules. The writ petition Is disposed of with the above directions.

W.P. (C) No. 543 of 2008 (Splendor Landbase Ltd.)

123. The property in question is an office complex-cum-shopping mall on Plot No.
3, District Centre, Jasola, New Delhl known as Splendor Forum. The area of the plot Is
about 5704 sg. m. It was purchased from the Delhl Development Authority for
commercial purposes in an open auction. The Petitioner states that all the necessary
permissions from all authorities concerned Including the municipalities, electricity

" department, Chief Fire Officer, Delhi Urban Art Commission, and Airport Authority of
India were taken., The construction of the building started in March 2004 and the
construction up to the plinth level was completed in December 2005. The EIA
Motification dated 7th July 2004 brought within its fold construction activity. The
Petitioner states that in terms of the said EIA Notification where construction was
complete till the plinth level, no environmental clearance was necessary. However,
since DDA insisted on the Petitioner producing the EIA clearance certificate in order to
process its case for additions, alterations and modifications, the Petitioner applied and
was granted EIA clearance by the MoEF on 2nd November 2007.

124, In response to a notice dated 20th/21st August 2007 from the DPCC, the
Petitioner applied for consent to establish under Section 25(1)(a) of the Water Act on
5th September 2007, A reply to the notice dated 20th/21st August 2007 was also sent
to the DPCC by the Petitioner. The aforesaid application for consent dated 5th
September 2007 was never formally rejected by the DPCC. However, an order dated
31st December 2007 was passed by the DPCC Issulng directions under Section 31A of
the Air Act and Section 33A of the Water Act primarily on the ground that the
construction was started and completed without first obtaining consent to establish. It
was also alleged that there were certain violations of the conditions of the EIA
clearance although according to the Petitioner this was outside the scope of the powers
of the DPCC. By the impugned order dated 31st December 2007, the Petitioner was
asked to pay fine and furnish a bank guarantee. The Petitioner submits that said order
was passed without complying with the principles of natural justice and was contrary
to the procedure under the Rules. The premises was Inspected by MoEF, It |s stated
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that in its report dated 5th May 2008 the MoEF recorded that there has been
satisfactory compliance of most of the conditions laid down in the EIA clearance. It
was concluded that the commencement of construction by the Petitioner in March
2004 could not be treated as a vlolation of the EPA. Hence no legal action was
recommended by the MoEF against the Petitioner under the EPA.

125. The directions issued by the DPCC on 31st December 2007 have been assailed
as being ultra vires the powers of the DPCC under the Air Act and the Water Act. The
sald order Is also challenged on the ground of non-compliance with the applicable
Rules and further that DPCC cannot take action for alleged non-compliance with the
condltions forming part of the EIA clearance.

% Page: 91

126. In its counter affidavit dated 31st January 2008 the DPCC contended that the
Petitioner initially did not apply to the DPCC for prior consents under either the Water
Act or the Air Act, It was only after a formal notice was issued to the Petitioner in
August 2005 that on 5th Septermber 2007, the Petitioner applied to the DPCC for
consent to establish under the Water Act and consent to operate under the Air Act.
According to the DPCC the Standing Counsel of the GNCTD advised it that it could not
initiate actions under Sections 15, 16 and 19 of the EPA. An inspection was carried out
in the premises on 23rd December 2007 and the deficiencies noted at that time have
been listed out in the counter affidavit. The conditions imposed by the amended
clearance dated 10th February 2007 and the status of compliance was also set out in
detail in the counter affidavit. It is stated that the CMC at Its meeting on 26th
December 2007 and 28th December 2007 deliberated upon the matter considering the
facts and circumstances including the representation dated 27th December 2007
made by the Petitioner. Thereafter the impugned order dated 31st December 2007
was passed under Section 31A of the Air Act and Section 33A of the Water Act asking
the Petitioner to pay 0.5% of the project cost of Rs. 65 crores as fine, which was
required to be deposited in the DPCC's account within 30 days. The DPCC's stand is
that “any smaller amount of fine will only mean that a non-deserving Petitioner with
no bona fides of commitment to preserving clean air and water In his environment,
would not work towards a correction. Surely environment deserves V2% of his total
project cost to make him realize the degree of his callousness”, A detailed parawlse
reply to the writ petition has also been given by the DPCC,

127. In its rejoinder filed on 6th February 2008, the Petitioner pointed out that it
had In fact obtained EIA clearance. A reference was made to the website of the DPCC
where under the caption ‘frequently asked questions’ under the sub-heading “consent
procedure” the following questions and answers appear:

"Q. 1 am invelved in trading activity, Do I need to apply for consent?

Ans, At present, consents are not required for enterprises engaged only in trading

activities,
Q. I have an office and have installed a D.G, Set. Do I need to take consent from
DPCC?

Ans. DPCC does not issue consent for offices. For D.G. Sets you are required to
install acoustic enclosure meeting the prescribed norms/standards for noise for
D.G. Sets.”

128. It is pointed out that It is only by the amendment with effect from 7th July
2004 that construction activity came to be added to the EIA Notification and again it
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was clarified that such amendment would not apply to "any construction project falling
under Entry 31 of Schedule-1 including new townships, Industrial townships,
settlement colonies, commercial complexes, hotel complexes, hospitals and office
complexes for 1,000 (one thousand) persons or below or discharging sewage of 50,000
(fifty thousand) litres per day or below or with an investment of Rs. 50,00,000/-
(Rupees Fifty lakhs) or below.” The Petitioner proceeded on the assumption that the
term “investment” In the sald Notification would Include the amount invested In
construction and raising the superstructure and since that was

WA  Page: 92

around Rs. 34 crores, no EIA clearance was requlred. Thereafter when a further
modified EIA Notificatlon was issued on 14th September 2006, the Petitioner applied
to the MoEF for EIA clearance on 12th March 2007. Time was granted by a Circular
dated 21st Movember 2006 of the Central Government up to 30th June 2007 for
applying for EIA clearance,

129, It is not the submission of learned Counsel for the Petitioner that there is any
repugnancy between the EPA and the Air Act and the Water Act. On the other hand, it
is not denied that the EPA would apply and that in the Petitioner's case, the EIA
clearance would have to be obtained. What is contended is that once EIA clearance
has been obtained, there is no occasion to again apply to the DPCC under the Air Act
and the Water Act for consent to operate and consent to establish respectively.
Further, it is submitted that there are many aspects of the EIA clearance which include
water and air pollution and, therefore, the exercise would become repetitive and
cumbersome. Thirdly, It is sought to be contended that the jurisdiction as regards the
EIA clearance is of the Central Government and not of the DPCC particularly with
reference to the National Capital Territory of Delhi.

130. The stand of the Respondents, on the other hand, is that consent under the
Air Act and the Water Act are Independent of the EIA clearance and that although the
DPCC may have no jurisdiction as regards the EIA clearance, to the extent that such
EIA clearance itself mandates that the person in whose favour such clearance has been
granted has to obtain consent under the Air Act and the Water Act, the DPCC.s
jurisdiction will stand attracted, It is further submitted that the parameters that would
weigh with the DPCC in processing an application for consent under the Air Act and
the Water Act might be different from those which would weigh with the MoEF in
granting EIA clearance.

131. This Court has considered the above submissions. In view of the builtup area
of the building being over 20,000 sg.m., an EIA clearance is mandatory. For the
reasons already discussed, it must be held that the requirement of obtaining consent
to establish under the Water Act and consent to operate under the Air Act is
independent of the EIA clearance obtained in respect of the Petitioner.s shopping
complex or shopping mall. But this requirement would have applied at the stage when

. construction had not commenced.

132. However, in this case at the time when the Petitioner applied for and obtained
the ELA clearance, the construction of the buiiding was complete, There was no show
cause notice issued to It by the DPCC from the time it commenced construction
sometime In March 2004 till it completed Its construction In December 2005, Clearly,
the DPCC woke up very late. The first show cause notlce was issued some time in
August 2007, Even then the show cause notice was issued to M/s. G.S. Developers and
Contractors Pvt. Ltd. who were only contractors whereas the whole shopping complex
was bulilt by the Petitioner. Be that as it may, for the reasons already discussed the
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course open to the DPCC was to invoke Section 25(5) of the Water Act to require the
Petitioner to rectify any deficiency that must have been noticed on the inspection of
the premises. Even under the Air Act, there Is no question of now requiring the
Petitioner to apply for “prior consent to operate” since the construction of the building
is already complete.

133, There are enough provisions in both the Air Act and the Water Act to deal

%A Page: 93

with a situation where without obtaining prier consent a building been constructed and
has become functional. As already pointed out the action under Section 31A of the Air
Act and Section 33A of the Water Act will have to be exercised reasonably after
complying with the rules envisaged under both these Acts. The exercise should not be
a mechanical one. Since this is a building which has been granted EIA clearance, the
DPCC should find out first whether there are other aspects, not covered by the EIA
clearance that require to be rectified by the Petitioner both under the Water as wel| as
the Air Acts. In other words, the exercise to be undertaken by the DPCC ought not to
be repetitive of the exercise undertaken by the MoEF while granting EIA clearance.

134. Thirdly, there Is no legal basis for the DPCC to impose penalty and
environmental damages on the Petitioner or require It to furnish a bank guarantee. For
the reasons already discussed, such orders are plainly outside the powers of the DPCC

under the Water Act and the Air Act and cannot be sustained In law,

135, The DPCC has relied upon an order dated 14th October 2003 passed by the
Supreme Court in Writ Petition (C) No. 657 of 1995 (Research Foundation for Science
Technology and National Resource Policy v. Union of India) where in para 70.6 an
observation was made to the following effect:

"MoEF should consider making a provision for bank guarantee being given by

importer while seeking permission to Impeort used oil, furnace oil and zinc wastes to

be released only on the imported consignment being found to be in conformity with
the declared item of import. After taking a decision, affidavit shall be filed within
four weeks.”

136. The above observation of the Supreme Court does not by any means imply
that an SPCB like the DPCC can begin to levy penalties and fines and environmental
damages or require bank guarantees to be furnished in exercise of its powers under
Section 31A of the Air Act and Section 33A of the Water Act. The above contention is
accordingly rejected.

137. Reliance has been placed by the DPCC on an order dated 17th October 2006
passed by the Supreme Court in the Vasant Kunj Ridge matters. The above order was
passed in an application filed seeking acceptance of the report of the Expert
Committee relating to vielatlion of environmental norms by certain parties who had
constructed shopping malls or hotel complexes In the Vasant Kunj Ridge area. After
referring to the earlier orders dated 19th August 1997 and 8th March 2004, the
Supreme Court observed that the parties were not aware that they had to take EIA
clearance in terms of the amended EIA Notification dated 7th July 2004. It was then
observed as under:

"The confusion arose because DDA all through all through gave an impression to the

parties participating In auction that all requisite clearances had been obtained. Had

such parties Inkling of an idea that such clearances were not cbtained by DDA, they
would not have invested such huge sums of money. The stand that wherever
constructions have been made unauthorisedly demolition is the only option cannot
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apply to the present cases, more particularly, when they unlike, where some private
individuals or private limited companies or firms being allotted to have

B e L L L L L R R P
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made contraventions, are corporate bodies and Institutions and the guestion of their
having indulged In any malpractices in getting the approval or sanction does not arise.
Some of the allottees are the National Book Trust, School of Planning or Architecture,
Shri Ram Vithala Sikha Seva Samiti, International Centre for Alternate Dispute
Resolution and Institute for Studies and Industrial Development. In most of these
cases the constructions are already complete and have become functional.”

138. Consequently, the following directions were issued:
*10. In view of what has been stated above, the MoEF has now to take a decision by
taking the land as constraint area. It is needless to say that even if the land is held
to be constraint area the constructions thereon have to be made after having the
requisite clearance. The MoEF shall take note of the stands projected by the
Respondents, We are prima facie satisfied about the bona fides of the Respondents
but at the same time it needs no emphasis that DDA should have been more
transparent in ensuring that it was not putting a site for auction where there was
scope for litigation. It had definitely created an Impression that all necessary
clearances had been obtained, though it does not appear to be so. What remains to
be declded as to what remedial measures including imposition of such amounts as
costs can be taken”,

139. The position as far as the present set of cases Is concerned, is not very
different. The DPCC appears to have woken up after the construction of the shopping-
cum=commercial complexes/malls was completed. Therefore as far as the present
cases are concerned, the above orders do not come to the aid of the DPCC for seeking
to proceed against the Petitioner for falling to obtaln prior consent to operate under

. the Air Act and prior consent to operate under the Water Act. As already clarified, this
would not preclude the DPCC fram proceeding under the Air Act and Water Act in the
manner already discussed hereinbefore.

140. The understanding of the law by the DPCC as reflected on its website should
not be taken to be determinative. There is no estoppel against law. The position
depicted by the DPCC on its website will be obviously subject to and In consonance
with the correct legal position. There has been a lack of clarity even within the DPCC
on whether the provisions of the Water Act and the Air Act apply to construction
activity. Hopefully that confusion should not remain any longer,

141, For the aforementioned reasons, this Court while setting aside the order dated
31st December 2007 passed by the DPCC permits it to proceed in accordance with law
against the Petitioner in terms of Section 25(5) of the Water Act and the relevant
provisions of the Air Act.

142. A point has been urged by the Petitioner that substantial portions of the
complex have been sold/leased out to different persons and, therefore, the complex is
no longer in the control of the Petitioner. As and when a fresh show cause notice Is
issued to the Petitioner by the DPCC, it will be open to the Petitioner to furnish to the
DPCC the name's of the individual owners of the different portions who might be liable
to the extent of their respective portions. This by no means will absolve the Petitioner
of its liability which is joint and several with such individual owners/

W) Page: 95
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lessees, It will be for the DPCC to decide who should be made liable for complying
with the various provisions under the Water Act and the Alr Act.

143. The writ petition is accordingly disposed of with the above directions.

W.P. {C) No. 3095 of 2008 (DLF Ltd.).

144, The case of the Petitloner is that a plot of land admeasuring 15659.50 sq.m.
situated at District Centre, Saket, New Delhi with an attached general parking plot
admeasuring 14072.48 sq. m, was purchased In an auction from DDA to be used as
retail/office/multiplex/service apartment purposes. Although according to the
Petitioner no formal consent was required, to avoid any hyper-technical objection and
impediment at a later stage and without prejudice to its rights, the Petitioner applied
to the DPCC for consent to establish under the Water Act and consent to operate under
the Air Act on 3rd June 2005. The first of the Applications has not till date been
formally rejected and thus shall be deemed to have been granted on 2nd October
2005 in terms of Section 25(7), Water Act.

145, The Petitioner applied on 2nd December 2005 seeking EIA clearance under the
EIA Notification as amended on 7th July 2004, As per the requirement of the said
Notification, a no objection certificate and public hearing was to be afforded by the
public hearing panel of which the representative of the DPCC was a member.

146. The Petitioner states that all necessary permissions for commencement of
construction including those from the MCD, Fire Department, Electricity Department,
Airport Authority of India and Delhi Urban Arts Commission were taken. The MoEF
granted EIA clearance to the Petitioner on 15th January 2007. DPCC wrote to the
Petitioner on 20th and 30th August, 2007 that the earller application filed by it for
consent on 3rd June 2005 has been forwarded to the Government of India and that it
should file a fresh application.

147. A fresh application for consent to establish was filed by the Petitioner with the
DPCC on 25th/26th September, 2007. The said application was not disposed of or
rejected within a period of four months thereafter. Thus consent was deemed to have
been granted on 25th January 2008 in terms of Section 25(7), Water Act.
Nevertheless, the DPCC issued the impugned order dated 4th April 2008 and directed
the Petitioner to pay fine and furnish a bank guarantee. This has been challenged in
the present writ petition,

148, The stand of the DPCC is no different from Iits stand in W.P.(C) No. 543 of
2008 (Splendor Landbase).

149. For the reasons already discussed, the need for the Petitioner to apply under
the Air Act and the Water Act did not get obviated on account of the fact that it had an
environmental clearance. However, here the construction was already complete. 50%
of the construction was complete by end of 2006 and no show cause notice was Issued
to the Petitioner. An order was stralghtaway passed requiring the Petitioner to pay
penalty and furnish a bank guarantee. Such a direction is, for reasons already stated,
uftra vires the powers of the DPCC under the Water Act and the Air Act and is
unsustainable in law,

150. For the aforementioned reasons, the impugned order dated 4th April
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2008 Is set aside. It would nevertheless be open to the DPCC to now proceed in
accordance with Section 25(5) of the Water Act and other relevant provisions of the Alr
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Act but only after complying with the due process requirements under the Rules. If
after making its own inquiry/investigations into the matter, it finds that the use of the
premises is causing either water or air pollution, and the corrective action is not taken
within the time limit set for the purpose, it can proceed further to issue directions as
envisaged under Section 31A, Air Act and Section 33A, Water Act. The writ petition Is
disposed of with the above directions.

W.P. (C) No. 4319 of 2008, (DLF Ltd. ).

151. The Petitioner is the owner of a residential plot at W-Block, Greater Kallash-II,
New Delhl. It purchased the property from a private individual in terms of Sale Deed
dated 31st March 1959. The Petitioner proposed to construct a resldential housing
complex. The Petitioner filed an application on 23rd February 2007 with the MoEF for
EIA clearance, which was granted on 26th December 2007. Without prejudice to its
rights, the Petitioner applied to DPCC for consent to establish on 8th March 2007. The
application remained pending and was not rejected for over four months thereafter.
Consequently consent to establish was deemed to have been granted on 7th July 2007
in terms of Section 25(7) Water Act.

152, The Petitioner had not started the construction till the filing of this petition.

" Reminders dated 12th March 2008, 27th March 2008, 10th April 2008 and 16th May
2008 were sent to DPCC but to no effect. DPCC wrote to the Petitloner on 3rd April
2008 seeking to take action agalnst the Petitioner for not taking the prior consent
before commencement of construction, By letters dated 20th and 30th August 2007,
the DPCC wrote to the Petitioner asking him to apply afresh as the earlier application
had been forwarded to Central Government. During the course of hearing in other
cases of group companies, it was explained that the project is for residential group
housing and not for trade, commercial or industrial purposes; environment clearance
had been granted and there was a deemed consent in view of the fact that their
application dated 8th March 2007 was not rejected for over four months thereafter,

153. Feeling aggrieved by the threatened action of the Respondent, /nter alia, of
closure, Imposition of penalty and bank guarantee, the Petitioner filed the present
petition, It Is further pointed out that during the present petition the DPCC has
granted consent to establish. There is no denial by the DPCC of the above assertions
by the Petitioner.

154, Even if the bullding had an EIA clearance, the provisions of the Water Act
would continue to apply for the reasons already explained by this Court hereinbefore.
However, considering that It is a residential complex the Petitioner was not required to
obtaln consent under the Air Act. The Petitioner has already been granted EIA
clearance on 26th September 2007. The order passed by the DPCC directing the
Petitioner to apply for consent to establish does not survive since consent to establish
has been granted to the Petitioner. Any violations of either the Water Act or Air Act
detected hereafter by the DPCC will obviously be actionable but only after the DPCC
follow the due process requirements of the law,

155. The writ petition is disposed of,

W.P. (C) No. 4321 of 2008 (Paliwal Developers Ltd.)

156. The Petitioner purchased a plot of land admeasuring about 5495 sqg.m.
situated at Mayur Vihar Phase-I Extension, Delhl in an open auction from the DDA for
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constructing a shopping complex. According to the Petitioner, since the builtup area
proposed was 12325 sq.m. no environment clearance was considered necessary. All
the necessary permisslons for construction were granted by the MCD and other
authoritles. On 5th September 2006, an application for consent to establish was filed
with the DPCC. The application remained pending and was not rejected for over four
months thereafter. The Petitioner's case is that consent to establish should be deemed
to have been granted on 4th January 2007. Reminders were sent on 12th March 2008,
27th March 2008, 10th April 2008 and 16th May 2008 to avoid any difficulty at a later
stage but to no effect. DPCC wrote to the Petitioner en 2nd November 2007, 14th
March 20008 and 21st April 2008 for taking action for not taking prier consent to
establish and prior environment clearances. The Petitioner replied to these letters, The
DPCC by letters dated 20th and 30th August 2007 asked the Petitioner to apply afresh
as its earlier application dated 5th September 2006 had been sent to the Central
Government. Another application for consent to establish was filed by the Petitioner
with the DPCC on 8th February 2007. This was also not disposed of within four
months. Consequently the Petitioner contends that for a second time consent to
establish should be deemed to have been granted on 7th June 2007. After about one
vear of the filing of the second application, the DPCC asked the Petitioner to file an
affidavit of compliance, which was complied with. It was explained that no
environment clearance was necessary as the builtup area was less than 20,000 sq.m.
In any event consent to establish should be deemed to have been granted. Yet, the
DPCC insisted and threatened to take legal action including levying a penalty, asking
for a bank guarantee and ordering closure. In the circumstances, the present writ
petition was filed.

157. The DPCC has not denied the above contentions of the Petitioner, In particular
there is no denial of the assertion that the application for consent to establish filed by
the Petitioner on 5th September 2006 should be deemed to have been granted on 4th
January 2007, Therefore, in this case even the proceedings under Section 25(5) of the
Water Act cannot be initiated by the DPCC. This will, in any event, not preclude the
DPCC from taking any action against the Petitioner upon any Inspection taken
hereinafter, If the Petitioner or any one In occupation of the bullding In question Is
found acting in viclation of the provisions of either the Water Act or the Alr Act. Such
action will of course be taken only after due process of law as envisaged by the Rules.

158. The impugned orders passed by the DPCC on 2nd November 2007, 14th March
2008 and 21st April 2008 directing the Petitioner to apply for consent to establish are
hereby set aside. The writ petition is disposed of with the above directions,

WP, (C) No. 4322 of 2008 (DLF Ltd.)}

159. The Petitioner states that it is the owner of a residential plot at E-Block,
Greater Kailash-11, New Delhi having purchased the same from a private individual in
terms of Sale Deed for the purpose of construction of a residential complex. According
to the inspection report dated 2nd June 2008, the total builtup area is

14,246,918 sg.m. As such, no environment clearance was necessary under EIA
Notification. All necessary permissions to construct a residential housing complex were
granted on 22nd August 2007. Before commencement of construction, the Petitioner
filed an application dated 14th May 2007 with the DPCC, complete in all respects,
seeking consent to establish. The sald application was not rejected for over four
months thereafter. The Petitioner submits that in the circumstances, In terms of
Section 25(7), Water Act, consent to establish shall be deemed to have been granted
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on 13th September 2007. However, to avold any difficulty at a |later stage, reminders
were sent to the DPCC by the Petitioner on 12th March 2008, 27th March 2008, 10th
April 2008 and 16th May 2008. The DPCC threatened to take action against the
Petitioner by its letters dated 3rd March 2008 and 2nd May 2008 for not taking prior
consent and prior environment clearance. The Petitioner explained the entire position
to the Respondent. By letters dated 20th and 30th August 2007, the DPCC asked the
Petitioner to apply afresh as Its earlier applications had been forwarded to the Central
Government. During the course of hearing before the CMC, 1t was explained that the
project was for residential group housing and not for trade, commerclal or industrial
purposes; no environment clearance was necessary and consent to establish should be
deemed to have been granted since the Petitioners application dated 14th May 2007
for consent to establish had not been rejected even four months thereafter. Feeling
aggrieved by the threatened action of the DPCC of directing closure, imposition of
penalty and requiring the furnishing of bank guarantee, the present petition was filed.

160. The facts of this case are no different from the facts in W.P.{C) No. 4319 of
2008 except that the construction commenced on 5th March 2008 and the
construction was proposed to be completed in 3 vyears from the date of its
commencement. Further, the total builtup area is 14,246.918 sq.m. and, therefore,
there was no requirement for obtaining EIA clearance, The DPCC Is not disputing that
the Petitioner had filed an application on 14th May 2007 which was not disposed of
within four months thereafter. In terms of Sectlon 25(7) of the Water Act, therefore,
the consent to establish must be deemed to have been granted. This being a
residential complex, there was no need to obtain consent to operate under the Air Act.

161. Consequently, the impugned orders dated 2nd November 2007, 3rd March
2008 and 2nd May 2008 passed by the DPCC directing the Petitioner to apply to the
DPCC for consent to establish are hereby set aside. This will, in any event, not
preclude the DPCC from taking any action against the Petitioner upon any inspection
taken herelnafter, If the Petltioner or any one in occupation of the bullding In question
is found acting in violation of the provisions of either the Water Act or the Air Act,

- Such action will of course be taken only after following due process of law as
envisaged by the Rules. The writ petition is disposed of with the above directlons.
W.P. (C) No. 4323 of 2008 (DLF Retailer Developers Ltd.)

162. The Petitioner purchased two plots of land bearing Nos. A-1 and P-2B Saket
Place, New Delhi admeasuring about 9492 sq.m. and 8775.92 sg.m. respectively from
the DDA In an open auction for the purpose of shopping-cum-commercial complex.
EIA clearance was granted on 15th January 2007. According to the Petitioner, all
necessary permissions from the MCD and other authorities
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were granted in November 2006, On 1st June 2006, the Petitioner applled to DPCC for
consent to establish. The application remained pending and was not rejected for over
four months thereafter. The Petitioner.s case is that consent to establish is deemed to
have been granted on 30th September 2006. However, to avoid any difficulty at a later
stage, reminders were sent by the Petitioner to the DPCC in March/April 2008 but to
no avall, During the course of hearing concerning other projects of the group
companies, It was explained to the CMC that EIA clearance had been granted and that
consent to establish should be deemed to have been granted, By its letters dated 20th
and 30th August 2007 DPCC asked the Petitioner to apply a fresh for consent to
establish as its earlier application had been forwarded to the Central Government. A
fresh application for consent to establish was filed by the Petitioner with the DPCC on
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25th September 2007. This too was not rejected for over four months thereafter.
According to the Petitioner, for a second time consent to establish should be deemed
to have been granted on 24th January 2008, On one of the visits to the office of the
Respondent, the Petitioner was directed to file the affidavit of compliance. This was
done by the Petitioner. Nevertheless, the DPCC threatened to take action against the
Petitioner by ordering closure, imposing a penalty and/or requiring the furnishing of a
bank guarantee on the ground that the Petitioner had commenced construction
without prior consent to establish and without prior EIA clearance. In the
circumstances, the present petition was filed.

163. The construction commenced in February 2007 and was completed In
December 2008. The Petitioner obtained EIA clearance on 15th January 2007. The
Petitioner applied to the DPCC for consent to establish on 1st June 2006 and there was
no decision thereon for over four months thereafter. The consent to establish should be
deemed to have been granted under Section 25(7) of the Water Act on 13th
September 2006. The subsequent letters dated 20th and 30th August 2007 written by
the DPCC requiring the Petitioner to apply afresh were without the authority of law,
Nevertheless, even the fresh application filed on 25th September 2007 for consent was
not rejected within four months thereafter. Therefore the Petitioner should deemed to
have been granted consent to establish on 24th January 2008 as well.

164. With the DPCC having failed to act upon the Petitioner's application for
consent to establish, there was no legal basis for its orders dated 20th and 30th
August 2007, They are accordingly set aside, This will not preclude the DPCC In any
event from taking any action against the Petitioner upon any Inspection undertaken
hereinafter, If the Petitioner or any one in occupation of the building in question is
found acting in violation of the provisions of either the Water Act or the Air Act, Such
action will of course be taken only after following due process of law as envisaged by
the Rules., The writ petition is disposed of with the above directions.

W.P. (C) No. 4330 of 2008 (DLF Commercial Developers Ltd. )

165. The Petitioner purchased a plot of land bearing MNos, 10-11 at Jasola, New
Delhi, admeasuring 12,880 sq.m. In an open auction held by DDA. The land was to be
used for construction of a commercial and retail centre. The total builtup area of the
proposed building was 47603.461 sq.m. The Petitloner was granted EIA clearance on
16th May 2007. The Petitioner states that all necessary permissions to construct from
the municipal and other authorities were granted. On 6th September

------------------------------------------------------------------------------------------- B e P L T
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2006/14th October 2006, the Petitioner applied to the DPCC for consent to establish.
The application was not rejected for over four months thereafter and in terms of
Section 25 (7) of the Water Act it was deemed to have been granted on 13th February
2007. Reminders were sent by the Petitioner to the DPCC In March and April 2008 to
avoid any difficulty at a |ater stage but to no availl., DPCC sent notices dated 18th
March 2008 and 30th April 2008 and threatened to take action against the Petitioner
for not obtaining prior consent to establish and prior environment clearance. The
Petitioner replied to the DPCC stating that environment clearance had been granted
and consent to establish should be deemed to have been granted. During the course of
hearing before the CMC, this was relterated. Nevertheless by Its letters dated 20th and
30th August 2007, the DPCC required the Petitioner to apply afresh as the earlier
application had been forwarded to the Central Government. A fresh application was
filed on Bth February 2007. This too was not rejected for over four months thereafter.
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The Petitioner contends that for a second time, the consent to establish should be
deemed to have been granted on 7th June 2007, On one of the visits to the office of
the DPCC, the Petitioner was directed to file the affidavit of compliance. This was done.
Nevertheless, the DPCC threatened to take action against the Petitioner for closure,
imposition of penalty and furnishing of bank guarantee on the ground that it had
commenced construction without obtaining prior consent to establish and without prior
environment clearance. In the circumstances, the present writ petition was filed.

166. The total builtup area here is 47603.46 sq.m. The EIA clearance was cbtained
on 16th May 2007. The Petitioner commenced construction sometime in December
2006/January 2007 and completed it In August 2008, The letters received by the
Petitioner on 20th August 2007 and 30th August 2007 asking it to apply for consent to
establish were, in fact, to no effect since application had been filed earlier on &6th
September 2006 and 14th December 2006 which were not rejected within four months
thereafter. Again on 8th February 2007 a fresh application was filed. Therefore these
two show cause notices were to no effect. The subsequent letters dated 18th March
2008 and 30th April 2008 asking the Petitioner again to apply were also to no effect.
The said two letters are hereby set aside. It is made clear that this will, in any event,
not preclude the DPCC from taking action against the Petitioner if upon any inspection
undertaken hereinafter, the Petitioner or any one In occupation of the building In
guestion Is found to be acting In violation of the provisions of either the Water Act or
the Air Act. Such action will be taken only after following the due process of law as
envisaged by the Rules. The writ petition is disposed of with the above directions.

W.P. (C) No. 4333 of 2008 (Galleria Property Management Services Pvtl. Ltd.)

167. The Petitioner purchased a plot of land at Shalimar Bagh, New Delhi
admeasuring 14145.040 sq.m. in an open auction held by the DDA. The plot of land
was to be used for construction of a shopping centre. The Petitioner was granted EIA
clearance on 15th January 2007. All necessary permissions to construct from the
municipal and other authorities were granted. On 5th April 2005, the Petitioner applied
to the DPCC for consent to establish. The application was not disposed for over four
months thereafter, According to the Petitioner, consent te establish should be deemed
to have been granted in terms of Section 25(7), Water Act on 4th
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August 2005, The DPCC sent notices dated 14th March 2008 and 9th May 2008 and
threatened to take action against the Petitioner for not obtaining prior consent to
establish and prior environment clearance. The Petitioner replied to the DPCC stating
that EIA clearance had been granted and consent to establish should be deemed to
have been granted. During the course of hearing before the CMC this was reiterated.
By Its letters dated 20th and 30th August 2007, the DPCC asked the Petitioner to
apply afresh for consent to establish as its earlier application had been forwarded to
the Central Government. A fresh application was filed on 25th September 2007. This
too was not rejected for over four months., According to the Petitioner for a second
time consent to establish should be deemed to have been granted on 24th January
2008. On one of the visits to the office of the Respondent, the Petitioner was directed
to file an affidavit of compliance, which it did. Nevertheless the DPCC threatened to
take action agalnst the Petitioner for closure, Imposition of penalty and furnishing of
bank guarantee on the ground that it had not obtained consent to establish prior to
commencement of construction. In the circumstances, the present writ petition was
filed,

W im

| BN



1321

o SCC Onlina Wah Edition, © 2023 EBC Publishing Pvi. Lid,
‘ Page 47 Wadnesday, July 05, 2023
Printed For; Ms. Deepli Mohan Vidhil Pariners

EDIEETEF 5CC Oniine Web Edition: htip:/iwwaw.scconline.com

T st ops o e/ © 2023 EBC Publishing Pvt. Ltd,, Lucknow,

168. This shopping complex has a total builtup area of 34895.55 sq.m. The
Petitioner obtained EIA clearance on 15th January 2007, The letters received by the
Petitioner from the DPCC on 14th March 2008 and 9th May 2008 asking him to apply
for prior consent is to no effect since the Petitioner had applied as early as S5th April
2005 to DPCC which was not rejected within four months thereafter. A fresh
application was filed on 25th September 2007 and that too was not rejected for over
four months thereafter. Thus, for the second time, consent should be deemed to have
been granted under the Water Act on 24th January 2008.

169. The orders dated 14th March 2008 and 9th May 2008 of the DPCC are
accordingly set aside, It is made clear that this will not preclude the DPCC frem taking
action against the Petitloner upon any inspection undertaken hereinafter and If the
Petitioner or any one in occupation of the building in question is found to be acting in
violation of the provisions of either the Water Act or the Alr Act. Such action will be
taken only after following the due process of law as envisaged by the Rules. The writ
petition is disposed of with the above directions.

W.P. (C) No. 3905 of 2008 (Regency Park Property Management Services Pvt. Ltd.)

170. The Petitioner states that In an auction held on 15th December 2003, the
Petitioner purchased a commercial Plot No. 4 in the layout plan of Shopping Mall,
Vasant Kunj, Mew Delhi admeasuring about 15300 sg. m. The necessary permissions
from munlicipal authorities, Electricity, Alrport Authority of India, Fire Services and
Delhl Urban Art Commission were obtained. On 27th April 2005, an application for
consent to establish was filed by the Petiticner with the DPCC. The DPCC was a party
to the proceedings before the Supreme Court of India in W.P. (C) No. 202 of 1995
titled as T.N. Godavarman Thirumulpad v. Union of India. The Supreme Court, by an
order dated 20th March 2006, took note of the ongoing construction and directed that
as a special case, all permissions and clearances in the present case would be dealt
with by the Central Government. The DPCC was directed to forward all the papers to
the Central Government. The DPCC did so. A public hearing was organized to which a
Member, DPCC was a party. One of the requirements of the public hearing was the
grant of a No Objection Certificate by

the DPCC, which apparently was granted or was deemed to have been granted by the
DPCC before conducting the public hearing. The EIA Notification 1994 as amended on
7th July 2004 was replaced by a Notification dated 14th September 2006. Certain
clarificatory Circulars dated 13th October 2006 and 21st November 2006 were issued
by the Central Government permitting the existing projects to continue. EIA clearance
was granted by the MoEF on 24th November 2006. The application for consent to
establish filed by the Petitioner with DPCC on 27th April 2005 remained pending. A
reminder was sent by the Petitioner on 16th July 2007 to know the fate of their
application. By letters dated 20th and 30th August 2007, the DPCC directed the
Petitloner to file a fresh application for consent as the earlier application had been
forwarded to the Central Government. A fresh application for consent to establish was
filed by the Petitloner on 21st/25th September 2007 but this too was nolt rejected
within four months. For a second time, the consent to establish was deemed to have
been granted on 24th January 2008. It was for the first time on 18th March 2008 that
the DPCC asked for certain documents. These were supplied. The CMC insisted on
levying a penalty on the Petitioner apart from requiring the furnishing of a bank
guarantee.

171. The total builtup area is 59731.67 sa.m. The construction commenced in
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September 2005 and was completed on 17th August 2008, EIA clearance was granted
on 24th November 2006, On 27th April 2005, application for consent was filed. Fresh
applications were filed on 21st/25th September 2007 and no rejection order was
passed for at least four months thereafter. The Petitioner is right in its contention that

. consent under the Water Act must have been deemed to be granted on 24th January
2008. On 18th March 2008, DPCC asked for documents and these were supplied.

172. The order dated 18th March 2008 of the DPCC imposing environmental
damages and requiring the Petitioner to furnish a bank guarantee are, for the reasons
already explained, unsustainable in law. The said order is hereby set aside, It is made
clear that this will not preclude the DPCC from taking any action against the Petitioner
upon any inspection taken hereinafter, if the Petitioner or any one in occupation of the
bullding In guestion is found acting In violation of the provisions of either the Water
Act or the Air Act. Such action will be taken only after following the due process of law
as envisaged by the Rules. The writ petition is disposed of with the above directions.
W.P. (C) No. 8789 of 2008 (Laxmi Buildtech Pvt. Ltd.)

173. The Petitioner states that EIA clearance had been granted to the Petitioner by
the MoEF under the EPA on an application filed by it on 28th March 2007 i.e. much
before it commenced construction. The very basis on which penalties are sought to be
imposed on the Petitioner under the Airland Water Acts do not per se amount to acts
of pollution much less industrial pollution or alr pollution or water pollution as
contemplated by the sald acts. This fact Is not denied by Respondent No., 1 In its
pleadings.

174. The case of the Petitioner Is that the CMC or the DPCC has no power to impose
environmental damages and/or seek bank guarantee under either the Water Act or the
Air Act. It is submitted by the Petitioner that the “precautionary principle” and/or the
polluter pays principle are being misconstrued and misused
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by Respondent No. 1. Fee and fines/penalties are two totally different concepts In law.
While a fee or a levy can be collected under an appropriate statute by way of a
statutory interdict and used for the purpose for which it has been imposed, a fine or
penalty cannot be collected and used for discharging governmental obligations or
meeting expenses of the government. It is submitted that the actions of the
Respondent in imposing and collecting penalties are ultra vires their powers under the
Air Act and Water Act and beyond the powers vested in the said Respondent under the
sald Acts,

175. This |s a commercial plot over a total bulltup area of 27,667.288 sq.m. EIA
clearance has been granted on 31st January 2008, The date of commencement of
construction was sometime In March 2007 and it was proposed to be completed in
June 2009, It appears, that by a letter dated 7th December 2007, the Petitioner was
asked to apply for consent to establish which it disputed. The impugned order dated
15th October 2008 was passed imposing environmental damages and requiring the
furnishing of bank guarantee and also directing the Petitioner to obtain consent to
establish.

176. For the reasons already discussed, the order imposing environmental damages
to the extent of Rs. 40 lakh and requiring the Petitioner to furnish a bank guarantee
are unsustainable in law and hereby set aside. The direction that the Petitloner should
now apply afresh for consent to establish is also not capable of being complied with,
The said order is hereby set aside, It is made clear that this will, in any event, not
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preclude the DPCC from taking any action against the Petitioner upon an inspection
being undertaken hereafter if the Petitioner or any one in occupation of the building in
question is found to be acting in violation of the provisions of either the Water Act or
the Air Act. Such action will be taken only after following the due process of law as
envisaged by the Rules. The writ petition is disposed of with the above directions.

W.P, (C) No. 8901 of 2008 (Brightways Housing and Development Ltd.)

177. A commarcial plot No. 7, Non-Hierarchical Commercial Centre, Jasola, New
Delhi, measuring 5198 sg.m. was purchased by the Petitioner in an open auctlon of
the DDA on 7th July 2004 for a total consideration of Rs. 33,07,50,000/-. A perpetual
Lease Deed was executed in favour of the Petitioner on 29th September 2005 and the
actual, physical possession of the said plot was also handed over on the same date.
Building plans for raising constructlon on the sald plot were sanctioned by the DDA on
7th February 2006, The Petitioner states that although no EIA clearance was required
for raising censtructicn on the said plot, either prior or subsequent to the raising of
construction, but to avold precipitate action, the Petitioner filed an application dated
1st September 2007 with Respondent No. 3 for EIA clearance and also submitted the
requisite documents.

178. The Petitioner filed an application dated 25th October 2007 with the DPCC for
consent to establish. A notice dated 18th March 2008 was received by the Petitioner
from the DPCC alleging that the Petitioner had commenced construction without
obtaining prior consent to establish. A reply dated 27th March 2008 was sent by the
Petitioner Informing that its application seeking consent to establish was already
pending with the DPCC. The DPCC sent a notice dated 30th April 2008 requiring the
Petitioner to submit an EIA clearance, approved architectural drawing

and completion certificate. Thereafter the DPCC sent a letter dated 1st July 2008
informing the Petitioner that Its case was being placed before the CMC. The Petitioner
submits that after exchange of correspondence and certain meetings held, the CMC in
its meeting held on 28th August 2008, without appreciating the case of the Petitioner
and without any authority imposed a penalty of Rs. 1 crore and further called upon the
Petitioner to furnish a bank guarantee of Rs. 2 crores,

179. The MoEF intimated the Petitioner of the creation of a States Committee for
obtaining environmental clearance. As a result the Petitioner applled afresh to the
State Committee of the MoEF for an EIA Clearance by way of application dated 2nd
September 2008. No decision was however taken on the said application. On a
representation made by the Petitioner to the DPCC on 16th September 2008, the CMC
of the DPCC in a meeting held on 24th November 2008 reduced the penalty to Rs. 72
lakh and required the Petitioner to furnish a bank guarantee in the sum of Rs. 1.5
crores considering an amount of Rs. 28 lakh had been earlier paid by the Petitioner to
the DDA,

180. This Court finds that the impugned order imposing the penalty has not been
issued by DPCC but by the CMC, which Is a Committee constituted by the Chalirman,
DPCC by an office order dated 28th December 2006. First, no power vests with the
Chairman, DPCC under the Water Act or the Alr Act to further delegate his powers to
the CMC. Therefore CMC had no authority to conduct any proceedings for imposing
penalty on the Petitioner. In any event, even the constitution of the CMC was solely for
the purpose of granting/refusing/revoking of consent to establish. It had no power
delegated to it to impose any penalty or seek bank guarantee or order closure of the
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premises or recommend prosecution. For the aforesaid reasons, the impugned order
dated 24th November 2008 of the CMC imposing environmental damages to the tune
of Rs. 72 lakh and requiring the Petitioner to furnish a bank guarantee in the sum of
Rs. 1.5 crore is unsustainable in law and is hereby set aside.

181, The construction commenced in June 2005 and was completed In June 2007.
It is only thereafter that an impugned notice dated 18th March 2008 was issued by
the DPCC asking the Petitloner to apply afresh for consent to establish, For the reasons
already mentioned, such a direction was not capable of being complied with, It would
nevertheless be open to the DPCC to now proceed in accordance with Section 25(5) of
the Water Act and relevant provisions of the Alr Act but only after following the due
process of law. If, after making Its inquiry/investigations into the matter, the DPCC
finds that the use of the premises is causing either water or air pollution, then it can
proceed thereafter in accordance with law. It may be observed that EIA clearance was
required for the project of the Petitioner since the total builtup area is 21096.513
sq.m. It is not clear whether the MoEF has taken a decision on the Petitioner.s
application dated 2nd September 2005.

. 182, The writ petition is disposed of with the above directions.

W.P. (C) No. 1391 of 2010 (R.C. Scod and Co. Pvt. Ltd.}

183, The Petitioner is stated to be the owner of Plot No, 10, Shivaji Palace District
Center, Shivaji Palace, Raja Garden, New Delhl. The size of the plot is 5,832 sq.m. The
plot was purchased from the MCD through a tender process on 30th July
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2004. The Petitioner was granted the requisite permission to construct a shopping-
cum-residential complex by the DDA. The Petitioner, on 7th September 2006, applied
to the MoEF for EIA clearance, The Petitioner resumed the construction of the shopping
complex In accordance with the notifications and circulars,

184. The Petitioner states that |t proceeded on the basis that it was not required to
obtain consent to establish or consent to operate under the Water Act and Air Act
respectively, However, since the Petitioner did not want any impediment in its project,
it made an application dated 11th September 2006 to the DPCC seeking consent to
establish aleng with requisite documents. The Petitioner alleges that the DPCC
erroneously forwarded the said application of the Petitioner to the MoEF for issuance of
a '"No Objection Certificate’ under the 2006 MNotification. The Petitioner claims to have
been surprised to receive a notice dated 15th January 2007 from the DPCC to show
cause why prosecution proceedings should not be [nitiated against it and why the
establishment should not be closed down as the Petitioner had started construction
without obtaining prior consent to establish under the Water Act and prior consent to

~ operate under the Air Act. The Petitioner replied to the show cause notice on 28th
February 2007 stating that It was the DPCC itself which had forwarded the application
af the Petitioner to the MoEF., Nevertheless, as a measure of caution, the Petitloner re-
submitted the application along with all requisite documents to the Respondent on
27th February 2007.

185. The Petitioner states that after an inordinate delay, DPCC replied to the
Petitioner on 5th December 2007 by directing the Petitioner to first pursue its
application for obtaining EIA clearance from the MoEF and thereafter forward a copy of
the said EIA clearance to the DPCC for consideration of Its application. The Petitioner
was granted the EIA clearance by the MoEF on 26th March 2008 which the Petitioner
forwarded to the DPCC on 27th March 2008, Thereafter the DPCC by letter dated 28th

N
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April 2008 directed the Petitioner to submit an affidavit giving item-wise compliance of
all the conditions laid down in the EIA clearance. It is submitted that although the
OPCC had no role in the matter of EIA clearance, the Petitioner, with a view to
avoiding controversy, submitted the said affidavit under cover of its letter dated 10th
June 2008,

186. The Petitioner was called for a hearing before the CMC of the DPCC on 17th
September 2008. During the course of the hearing, it appeared that the Petitioner had
been called for the purposes of deciding on the imposition of penalty and requiring the
furnishing of a bank guarantee for the purported violation of the Water Act and Air Act
on part of the Petitioner. Ultimately, the CMC imposed a penalty of Rs. 59 lakh and
directed the Petitioner to furnish a bank guarantee for Rs. 1.18 Crores for a period of
three years.

187. On 28th November 2008, the Petitioner received a letter from the DPCC
alleging that the Petitioner had commenced construction activities without obtaining
prior consent under the aforesaid Acts and therefore had violated the provisions of the
aforesaild Acts, It was further alleged that certain deficlencies were noted in the
project/building of the Petitioner, On 3rd December 2008, In another meeting called
by the DPCC, the Petitloner tried to explain to the DPCC that it had not committed any
violation of any of the laws, rules, regulations. On this, the DPCC made a marginal
reduction of the penalty from Rs. 59 lakh to Rs. 50 lakh and
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of the bank guarantee from Rs. 1.18 crores to Rs. 1 crore, In response to the letter
dated 28th November 2008 of the Respondent, the Petitioner filed an affidavit on 30th
January 2009 claiming that the deficiencies pointed out by the DPCC in its letter dated
28th Movember 2008 had been duly rectified.

188B. The Petitioner states that after the completion of construction it let out the
building to M/s. Shoppers Stop Ltd. and executed a sub-lease dated 11th May 2007 for
running a shopping mall in the said building. Shopper's Stop took possession of the
building In June 2007. The DPCC In Its meeting held on 23rd December 2008 directed
Shoppers Stop Ltd. to apply for consent to operate.

189. The Petitioner states that it received another letter from the DPCC on 3rd
March 2009 referring to the inspection conducted by “Speclal Inspection Team” of the
DPCC on 16th January 2009 wherein certain deficlencies were noted by SIT In the
premises of the Petitioner. COn 23rd May 2009, the Petitioner clarifled to the
Respondent that it had already rectified the deficiencies pointed out by the SIT. The
Petitioner states that it was given a hearing on 21st January 2010. According to the
Petitioner, the DPCC at this meeting took a decision to launch prosecution against the
Petitioner. The Petitioner received a letter dated 11th February 2010 from the DPCC
stating that its earlier application of 11th September 2006 had become infructuous,
With the Petitioner,s representation dated 26th February 2010 to the DPCC eliciting no
response, the present writ petition was filed challenging the minutes of the CMC's
meetings dated 17th September 2008, 3rd December 2008 and 21st January 2010.

190. The decision dated 17th September 2008 of the CMC of the DPCC imposing
environmental damages to the tune of Rs. 59 lakh and requiring the Petitioner to
furnish bank guarantee in the sum of Rs. 1.18 crores is for reasons already discussed
unsustainable in law and is hereby set aside. The subsequent decisions dated 3rd
December 2008 and 21st January 2010 are also without the authority of law and are
hereby set aside. It is made clear that this will, in any event, not preclude the DPCC
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from taking any action against the Petitioner upon an Inspection being undertaken
hereafter if the Petitioner or any one In occupation of the bullding In question is found
to be acting in violation of the provisions of either the Water Act or the Air Act, Such
action will be taken only after following the due process of law as envisaged by the
Rules. The writ petition Is disposed of with the above directions.

W.P. {C) No. 9128 of 2009 (Ridge View Construction Pvt, Ltd.)

191. A commercial plot measuring 2500 sq.m. being Plot No. D-2, District Centre,
Saket, New Delhi was purchased by the Petitioner in an open auction conducted by
DDA on 29th September 2003 for a total consideration of Rs. 43,41,00,000/- and the
possession of the said plot was handed over to the Petitioner soon thereafter, A
perpetual lease deed dated 1st July 2004 was subsequently executed by the DDA in
favour of the Petitioner. The DDA handed over to the Petitioner the architectural
conditions and controls which enabled the Petitioner to raise construction as per the
control drawings. Construction was thus raised by the Petitioner on the plot till the
plinth level much before 7th July 2004.

192, The Petitioner filed an application with the MoEF seeking EIA clearance
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on 2nd September 2008, The Petitioner also filed an application dated 2nd September
2008 with DPCC for consent to establish. The Petitioner states that it was surprised to
receive a notice dated 9th August 2008 issued by the DPCC to M/s. Taneja Developers
and Infrastructure Limited ('TDIL") wherein it was alleged that the construction of a
retail-cum-office complex was being carried out by TDIL. The Petitioner states that on
various occaslons it clarified to the DPCC that the said commercial complex was being
developed by the Petitioner. However the show cause notices continued to be issued to
TDIL, Subsequently, the CMC by an order dated 15th October 2008 issued directions
for closure of the Petitioners retall-cum-office complex immediately and further asked
the electricity distribution companies to disconnect the electricity supply and the DB
to disconnect the water supply.

193. Aggrieved by the Impugned order dated 15th October 2008, the Petitioner
filed W.P.(C) No. 7850 of 2008. This Court stayed the operation of the impugned
order. Another show cause notice dated 10th November 2008 was issued by the DPCC,
This Court at the next hearing held that on account of Issuance of the fresh show
cause notice nothing survived in the said writ petition.

194. The Petitioner replied to the fresh show cause notice on 21st November 2008,
Thereafter, the DPCC issued a letter dated Bth May 2009 directing the Petitioner to
close its commercial bullding immediately and further directing the NDPL/BSES to
disconnect the electricity supply and the DIB to disconnect the water connection to the
sald building. The said directions were purportedly as a result of a decision taken by
the CMC on 23rd April 2009 and an inspection carried out at the site on 8th April
2009,

195, The Petitioner submitted that no EIA clearance was required since the builtup
area of the premises (19,227.15 sq.m.) was |ess than 20,000 sq.m, The Petitioner had
installed a Sewage Treatment Plant (STP) of 56 KLD capacity which was fully
operational prior to 8th April 2009 and for which an adequacy report/certificate had
also been granted by a recognised institute nominated by the DPCC itself. Regarding
no permission having been obtained from the DIB for extraction of ground water from
bore well, it is submitted that the Petitioner has already obtained permission from the
concerned authorities. The Petitioner states that It is not utilizing the water from the
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bore well and It has deployed tankers for fulfilling its reguirements of water in the
complex. The Petitioner alleges that when its representative went to the DPCC to
submit an application for consent to operate, the application was refused.

196. In the above circumstances, the present writ petition was filed challenging the
closure order dated 23rd April 2009 communicated to the Petitioner on 8th May 2009,

197. For the detailed reasons already discussed, the question of the DPCC taking
action for the Petitioner not having obtained EIA clearance does not arise. In any
event, the Petitioner with the builtup area being less than 20,000 sq.m., there was
perhaps no requirement to obtain such EIA clearance. If this was one of the reasons
for the closure order then such closure order Is unsustalnable In law. As regards the
other deficiencies pointed out, and the Petitioner's claim to have cured them, they
involve disputed questions whtch this Court cannot possible go into. Neverthe!ess it
appears to this Court that the procedural requirement to be
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followed by the DPCC prior to passing such closure order was not complied with by the
DPCC in the instant case.

198. For the aforementioned reasons, this Court sets aside the closure order dated
23rd April 2002 communicated to the Petitioner on 8th May 2009. However, this will
not preclude the DPCC from taking any actlon against the Petitioner upon any
inspection taken hereinafter, if the Petitioner or any one in occupation of the building
in question is found acting In violation of the provisions of either the Water Act or the
Air Act. Such action will of course be taken only after due process of law as envisaged
by the Rules. The writ petition is disposed of with the above directions.

W.P. (C) No. 465 of 2009 (Prosperous Estates Pvt. Ltd.)

199, The total bulltup area of the bullding constructed on a commercial plot in the
present petition s 14,850,227 sgq.m., Completion certificate was granted on 12th
October 2006. No show cause notice was issued. On 5th December 2008, the DPCC
issued a letter to the Petitioner giving it an opportunity of being heard on 23rd
December 2008. On 23rd December 2008, an order was passed directing the Petitioner
to pay damages, furnish bank guarantee and to apply for consent to establish,

200, For the reasons already explained herelnbefore, the impugned order dated
23rd December 2008 cannot be sustained in law and is hereby set aside., It would
nevertheless be open to the DPCC to now proceed in accordance with Section 25(5) of
the Water Act and other relevant provisions of the Air Act. The DPCC will follow the
due process of law. If after making an inguiry/Investigation into the matter it finds
that the use of the premises s causing either water or air pollution, It can proceed to
take action in the manner explained hereinbefore. It will however not be open to the
DPCC to levy any environmental damages or requiring the Petitioner to furnish any
bank guarantee for non-compliance with the provisions of either of the Acts. The writ
petition is disposed of with the above directions.

W.P. (C) No. 508 of 2009 (Best Realtors India Pvt. Ltd.)

201. The total builtup area of the building constructed on a commercial plot in the
present petition is 9171.63 sgq.m. The construction of the building commenced
sometime in January 2007 and was completed in January 2009, No show cause notice
was issued. On 27th October 2008, the DPCC Issued a letter to the Petitioner glving it
an oppoertunity of being heard on 6th MNovember 2008. On 6th November 2008, an
order was passed directing the Petitioner to pay damages, furnish a bank guarantee
and to apply for consent to establish. This order was communicated to the Petitioner
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on Sth January 2009 and the Petitioner was asked to take necessary action to comply
with the said order.

202. For the reasons already explained hereinbefore, the impugned order dated 6th
November 2008 cannot be sustained in law and is hereby set aside. It would
nevertheless be open to the DPCC to now proceed in accordance with Section 25(5) of
the Water Act and other relevant provisions of the Air Act. The DPCC will follow the
due process of law. If after making an Inquiry/investigation into the matter it finds
that the use of the premises Is causing either water or air pollution, It can proceed to
take action in the manner explained hereinbefore. It will however not be open to the
DPCC to levy any environmental damages or requiring
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the Petitioner to furnish any bank guarantee for non-compliance with the provisions of
: either Acts. The writ petition Is disposed of with the above directions.

W.P. (C) No. 509 of 2009 (Nirvan Hire Purchase Ltd.)

203. The total builtup area of the building constructed on a commercial plot in the
present petition is B060,80 sq, m, Construction of the building commenced sometime
in January 2007 and was completed in January 2009. No show cause notice was
Issued. On 27th October 2008, the DPCC issued a |etter to the Petitioner giving it an
opportunity of being heard on 6th November 2008. On 6th November 2008, an order
was passed directing the Petitioner to pay damages, furnish bank guarantee and to
apply for consent to establish., This order was communicated to the Petitioner on 9th
January 2009 and the Petitioner was asked to take necessary action to comply with the
said order.

204. For the reasons already explained hereinbefore, the impugned order dated 6th
November 2008 cannot be sustained in law and is hereby set aside. It would
nevertheless be open to the DPCC to now proceed in accordance with Section 25(5) of
the Water Act and other relevant provisions of the Air Act. The DPCC will follow the
due process of law, If after making an enquiry/Investigation into the matter it finds
that the use of the premises is causing either water or air poliution, it can proceed to
take action in the manner explained hereinbefore. It will however not be open to the
DPCC to levy any environmental damages or requiring the Petitioner to furnish any
bank guarantee for non-compliance with the provisions of either Acts. The writ petition
is disposed of with the above directions.

W.P. (C) No. 510 of 2009 (Maitri Mutual Benefits Ltd,)

205. The total builtup area of the building constructed on a commercial plot in the
present petition is 8060.80 sq. m. Construction of the building commenced some time
in January 2007 and was completed in Movember 2008. No show cause notice was

. issued., On 27th October 2008, the DPCC issued a letter to the Petitioner giving it an
opportunity of being heard on 6th November 2008. On &6th November 2008, an order
was passed directing the Petitioner to pay damages, furnish bank guarantee and to
apply for consent to establish. This order was communicated to the Petitioner on 9th
January 2009 and the Petitioner was asked to take necessary action to comply with the
said order.

206. For the reasons already explained hereinbefore, the impugned order dated 6th
November 2008 cannot be sustained in law and is hereby set aside. It would
nevertheless be open to the DPCC to now proceed In accordance with Section 25(5) of
the Water Act and other relevant provisions of the Alr Act. The DPCC will follow the
due process of law. If after making an inguiry/investigation inte the matter it finds




! & SCC Online Wab Edition, © 2023 EBC Publishing Pvt. Lid. 1 3 2 9
SC C Paga 55 Wednasday, July 05, 2023
Printed For: Ms. Deepll Mohan Vidhil Pariners

EIINEEEF  5CC Online Web Edition: hitp:hwww.scconline.com

Thr ot ungite gl ot 0 2023 EBC Publishing Pyt Ltd., Lucknow.

that the use of the premises is causing either water or air pollution, it can proceed to
take action in the manner explained hereinbefore. It will however not be gpen to the
DPCC te levy any environmental damages or requiring the Petitioner to furnish any
bank guarantee for non-compliance with the provisions of elther Acts. The writ petition
is disposed of with the above directions.
W.P. (C) No. 511 of 2009 (A.5. Bulldwell Pvt. Ltd.)

207. The total builtup area of the building constructed on a commercial plot in the
present petition is 989.548 sq. m. Construction of the building commenced

------------------------------------------------------------------------------------------------ B
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sometime in January 2006 and was completed in October 2007. No show cause notice
was issued. On 27th October 2008, the DPCC issued a letter to the Petitloner giving it
an opportunity of being heard on 6th November 2008. On 6th November 2008, an
order was passed directing the Petitioner to pay damages, furnish a bank guarantee
and to apply for consent to establish. This order was communicated to the Petitioner
on 9th January 2009 and the Petitioner was asked to take necessary action to comply
with the said order,

208. For the reasons already explained hereinbefore, the impugned order dated 6th
Movember 2008 cannot be sustained in law and is hereby set aside, It would
nevertheless be open to the DPCC to now proceed in accordance with Section 25(5) of
the Water Act and other relevant provisions of the Ailr Act, The DPCC will follow the
due process of law. If after making an inquiry/investigation into the matter it finds
that the use of the premises is causing either water or air pollution, it can proceed to
take action in the manner explained hereinbefore, It will however not be open to the
DPCC to levy any environmental damages or requiring the Petitioner to furnish any
bank guarantee for non-compliance with the provisions of either Acts. The writ petition
is disposed of with the above directions.

W.P. (C) No. 525 of 20089 (ESS CEE CEE and Associates (Indfa) Pvt. Ltd.)

209. The total builtup area of the building constructed on a commercial plot in the
present petition is 15883.097 sq. m. Construction of the building commenced on 10th
January 2005 and was completed on 23rd February 2007. A show cause notice was
issued on 5th December 2007 and an order was passed on 12th August 2008 requiring
the Petitioner to pay environmental damages of Rs. 20 lakh and furnish a bank
guarantee of Rs. 1 crore.

210. For the reasons already explained hereinbefore, the Impugned order dated
12th August 2008 cannot be sustained in law and is hereby set aside. It would
nevertheless be open to the DPCC to now proceed in accordance with Section 25(5) of
the Water Act and other relevant provisions of the Air Act. The DPCC will follow the
due process of law. If after making an inguiry/investigation into the matter it finds
that the use of the premises is causing either water or air pollution, It can proceed to
take action In the manner explained hereinbefore. It will however not be open to the
DPCC to levy any environmental damages or requiring the Petitioner to furnish any
bank guarantee for non-compliance with the provisions of either Acts, The writ petition
is disposed of with the above directions.

W.P. (C) No. 794 of 2009 (Nipun Builders and Developers Pvt. Ltd.)

211, The total builtup area of the building constructed on a commercial plot in the
present petition is 2802 sq. m. Construction of the bullding commenced on 10th
September 2004 and was completed on 24th March 2005. A show cause notice was
issued on 28th April 2008 and an order was passed on 6th November 2008 requiring
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the Petitioner to pay environmental damages of Rs. 2 lakh and furnish a bank
- guarantee of Rs. 4 lakhs.

212, For the reasons already explained hereinbefore, the impugned order dated 6th
MNovember 2008 cannot be sustained in law and is hereby set aside. It would
nevertheless be open to the DPCC to now proceed |n accordance with Sectlon 25(5) of
the Water Act and other relevant provisions of the Air Act. The
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DPCC will follow the due process of law. If after making an ingquiry/investigation into
the matter it finds that the use of the premises is causing either water or air pollution,
it can proceed to take action in the manner explained hereinbefore. It will however not
be open to the DPCC to levy any environmental damages or requiring the Petitioner to
furnish any bank guarantee for non-compliance with the provisions of either of the
Acts, The writ petition is disposed of with the above directions.

W.P. (C) No. 7575 of 2002 (Jindal Biochem Pwvt. Ltd.)

213, The total builtup area of the bullding constructed on a commercial plot in the
present petition is 3290 sq. m. Construction of the building commenced on 2nd
February 2005 and was completed on 31st May 2006. A show cause notice was issued
on 27th June 2008 and an order was passed on 6th November 2008 requiring the
Petitioner to pay environmental damages of Rs. 2 lakh and furnish a bank guarantee of
Rs. 4 lakh.

214. For the reasons already explained hereinbefore, the impugned order dated 6th
Movember 2008 cannot be sustained in law and is hereby set aside, It would
. nevertheless be open to the DPCC to now proceed in accordance with Section 25(5) of
the Water Act and other relevant provisions of the Alr Act. The DPCC will follow the
due process of law. If after making an inquiry/investigation into the matter it finds
that the use of the premises Is causing either water or air pollution, It can proceed to
take action In the manner explained hereinbefore. It will however not be open to the
DPCC to levy any environmental damages or requiring the Petitioner to furnish any
bank guarantee for non-compliance with the provisions of either of the Acts. The writ
petition is disposed of with the above directions.
W.P. (C) No. 8208 of 2009 (Best City Developers (India) Pvt. Ltd.)

215. The total builtup area of the building constructed on a commercial plot in the
present petition is 1066 sq. m. No show cause notice was issued. On 7th January
2009, the DPCC jssued a letter to the Petitioner giving it an opportunity of being heard
on 6th November 2008. On 21st January 2009 an order was passed requiring the
Petitioner to pay environmental damages of Rs. 1 lakh and furnish a bank guarantee of
Rs. 1 lakh. This order was communicated to the Petitioner on 27th March 2009 and the
‘Petitloner was asked to take necessary action to comply with the said order.

216. For the reasons already explained hereinbefore, the impugned order dated
21st January 2008 cannot be sustained in law and is hereby set aside. It would
nevertheless be open to the DPCC to now proceed in accordance with Section 25(5) of
the Water Act and other relevant provisions of the Air Act. The DPCC will follow the
due process of law. If after making an inquiry/investigation into the matter it finds
that the use of the premises Is causing either water or air pollution, it can proceed to
take action in the manner explained hereinbefore. It will however not be open to the
DPCC to levy any environmental damages or requiring the Petitloner to furnish any
bank guarantee for non-compllance with the provislons of elther of the Acts. The writ
petitian Is disposed of with the above directions,
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W.P. (C) No. 8751 of 2009 (Vardhman Properties Ltd.)
217. The total builtup area of the building constructed on a commercial plot in the
present petition is 5461 sq. m. Construction of the building commenced on
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10th September 2007 and was completed in April 2009. An order was received by the
Petitioner on 3rd January 2009 directing the Petitioner to obtaln consent to establish.
Another show cause notice was Issued on 9th March 2009 to apply for consent to
establish. ©On 30th April 2009, an order was passed directing closure of the Petitioner's

building.

218. For the reasons already explained hereinbefore, the impugned orders dated
3rd January 2009 and 30th April 2009 cannot be sustained in law and are hereby set
aside. It would nevertheless be open to the DPCC to now proceed in accordance with
Section 25(5) of the Water Act and other relevant provisions of the Air Act, The DPCC
will follow the due process of law. If after making an enguiry/investigation into the
matter it finds that the use of the premises Is causing either water or air pollution, it
can proceed to take action in the manner explained hereinbefore. It will however not
be open to the DPCC to levy any environmental damages or requiring the Petitioner to
furnish any bank guarantee for non-compliance with the provisions of either of the
Acts, The writ petition is disposed of with the above directions.

W.P. (C) No., 10860 of 2009 (Manish Bulldwell Pvt. Ltd.)

219, The total bulltup area of the bullding constructed on a commerclal plot in the
present petition is 8478.27 sq. m. A show cause notice was received by the Petitioner
on 13th February 2008 alleging that he had completed construction without obtaining
the consent to establish. An order dated 18th March 2008 was passed directing the
Petitioner to obtain consent to establish. On 24th July 2009 an order was passed
directing the closure of the Petitioner.s building.

220. For the reasons already explained hereinbefore, the impugned orders dated
13th February 2008, 18th March 2008 and 24th July 2009 cannot be sustained in law
and are hereby set aside. It would nevertheless be open to the DPCC to now proceed
in accordance with Section 25(5) of the Water Act and other relevant provisions of the
Air Act., The DPCC will follow the due process of law, If after making an
inquiry/investigation inte the matter it finds that the use of the premises is causing
either water or air pollution, it can proceed to take action in the manner explained
hereinbefore, It will however not be open to the DPCC to levy any environmental
damages or requiring the Petitioner to furnish any bank guarantee for non-compliance
with the provisions of either of the Acts. The writ petition is disposed of with the above

directions.
Writ Petition disposed of.

Blscislmen While evary effert g mada te avold any mislakes of amleslan, this casanclal haadnote) |udgment) ael) rulef regulatisn/ clrcularf
natification Is Being croulated an the condition and understending thel the pubbisher woild not be lisble in sy manner by reagon of any mistake
o emdgalan or fof any eclign aken or amdtied 1o be taken or advice rendered or sccepied on the basis of ihis casanotes headnate/ judgmentS sctfl
rulef regalation/ orculsr/ notification. All disputes will be subjedt axclusively 1o juritdiction of courts, tnbunals and foreme a1 Lucknow anly, The
anthanticity of this test must ba warifiad from the ariginal sowice.
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